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A SHORT ACCOUNT 


OF THE 
MASSACHUSETTS CONSTITUTIONAL 
CONVENTION 
1917-1919 


AUGUSTUS PEABODY LORING 


I 


THE ORIGINAL CONSTITUTION 


OWEVER general and elastic the provisions of 

a written constitution may be, it crystallizes into 

law the social and political conceptions of those hav- 
ing political power at the time of its adoption. In 1780, 
when the Constitution of Massachusetts was adopted, 
the citizen was socially and economically independent. 
He relied on himself and his neighbors for the ne- 
cessities and conveniences of life, and his safety and 
happiness were founded upon individual effort. Hence, 
the fundamental provisions of the Constitution em- 
bodied the rights of individual liberty with the insep- 
arable rights to private property, and the institutions 
which were then thought most likely to secure them. 
These were a bicameral elective legislature (the upper 





house supposed to represent property; and the lower, 
the people) empowered to make laws in conformity with 
the Constitution, and impose reasonable and propor- 
tional taxes; courts of justice composed of judges re- 
tained during good behavior; and an executive depart- 
ment revolving about a governor elected by popular 
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vote. Other provisions characteristic of the times were 
the obligation to maintain churches and public worship, 
and a suffrage restricted by religious tests and property 
qualifications—for the higher offices. “Men of educa- 
tion and property” drafted the Constitution and initiated 
government under it. 

In the one hundred and twenty years following the 
adoption of the Constitution, the individual had largely 
lost his economic independence, relying on large and 
arrogant corporations, in whose management he had no 
voice, for the necessities and conveniences of life. On 
the other hand, a revolution had placed political power 
in the hands of the “bulk of the people.” There was a 
corresponding change in political thought. The theory 
that the chief function of government was to protect the 
individual’s liberty to dispose of his person and property 
as he thought fit, had in a great measure given way to 
the belief that it was the duty of the state to protect 
the weak against the strong, the poor against the rich, the 
community against the individual, or in the phrase of 
the day, “the people against the Interests.” By the be- 
ginning of the twentieth century the feeling was grow- 
ing that the more equal distribution of wealth was a con- 
cern of government. 

The adaptation of the law to these changes in polliti- 
cal conceptions was being accomplished partly by new 
interpretations of it by the courts and new statutory 
enactments, and partly by amendments to the Constitu- 
tion itself. As originally adopted, the only specific pro- 

"See the interesting letter of John Adams to Richard Henry Lee, No- 
vember 15, 1775, now in possession of Thomas F. Madigan, of New 
York, reproduced in the Boston Herald, (Sunday) December 14, 1930; 


also the “Essex Result”: Memoirs of Theophilus Parsons (Boston, 1859), 


355, 369. 
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vision for the amendment of the Constitution was a di- 
rection to the General Court to provide for calling a 
convention in 1795, if one was desired, to correct viola- 
tions of the Constitution “and form such alterations as 
from experience shall be found necessary.”” Apparently 
there had not yet been any marked change in political 
thought, and that occasion passed without a convention. 
In 1820, a constitutional convention was held under 
the general power inherent in the people “to provide for 
the Amendment or Alteration of their fundamental 
laws.”” It submitted nine amendments to the voters, who 
adopted all of them. The ninth amendment authorized 
the General Court to submit specific and particular 
amendments of the Constitution to the voters if agreed 
to in two successive years by a majority of the senators, 
and two-thirds of the members of the House of Repre- 
sentatives present and voting thereon. This provision for 
its amendment was part of the Constitution in 1917, but 
was repealed and superseded by a new provision adopted 
by the Convention. All property qualifications for voters 
were finally abolished in 1891; those for governor were 
removed in 1892. 

Article 11 of the Declaration of Rights, making the 
maintenance of churches and public worship obligatory, 
was superseded by the eleventh amendment, adopted 
in 1833, which provided for separation of Church and 
State. The eighteenth amendment, adopted in 1855, 
prohibited the appropriation of money raised by taxa- 
tion to any religious sect for the maintenance exclusively 
of its own schools. These two amendments were among 

* Constitution, Ch. v1, x. 


See “Preamble to the Constitution and Opinion of the Justices,” 6 
Cushing 573, 574- 
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the most important matters before the convention in 
1917, and were superseded by the anti-aid amend- 
ment (xLv1). 

In the forty amendments adopted prior to 1912, when 
a wave of “progressive” political thought swept across 
the country, there had been no impairment of the per- 
sonal or property rights of the individual by constitu- 
tional amendment, nor of the exclusive right of the 
legislature to pass laws and levy proportional taxes, nor 
of the courts to decide on the constitutionality of the 
laws. Between 1912 and 1917 there were four amend- 
ments modifying these principles. The provisions re- 
quiring assessments of property for taxation to be pro- 
portional were modified by the forty-first amendment 
adopted in 1915, authorizing an income tax instead of 
a proportional tax on intangible property. The forty- 
second amendment, adopted in 1913, modified the ex- 
clusive right of the General Court to make laws, by al- 
lowing it to refer them to the people for ratification, 
and the forty-third amendment, adopted in 1915, took 
the first step towards state socialism by allowing the 
commonwealth to undertake housing developments. 

The curtailment of personal liberty and property 
rights, which was undertaken in the effort to make the 
laws conform to the change in political thought, was 
effected not so much by the amendment of the “glitter- 
ing and sounding generalities of natural rights’* set 
forth in the Declaration of Rights, but by a broad con- 
struction by the courts of the power given the General 
Court by the original Constitution “to make, ordain, and 
establish all manner of reasonable orders, laws, statutes, 


* Rufus Choate, “Letter to the Whig Convention in Maine,” (1856). 
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and ordinances, directions and instructions, . . . so as the 
same be not repugnant or contrary to this Constitution.” 
Under this grant the legislature exercises the so-called 
“police power” in the wide construction of which by 
the courts “the State may . . . legislate for the public 
health, the public safety and the public morals, and in 
a certain qualified sense for the public welfare, and thus 
restrict the freedom of the individual.”® Thus the in- 
dividual may be compelled by law to be vaccinated, be 
put in quarantine, or forced to attend school. The state 
may fix the hours of labor for women and children and 
the character of their occupation. Restricting the power 
to contract, it may require wages to be paid weekly, pre- 
scribe the terms on which insurance may be written, and 
forbid the fixing of the re-sale price of commodities. The © 
citizens may be required to obtain a license to practise 
law or medicine, or be an apothecary, plumber, junk- 
dealer, or itinerant peddler. So too, he may be limited 
in the use of his land in the way in which he may build 
his house or his fences, or hunt, or fish, or dig clams. 
The state may prescribe the terms on which he may sell 
liquors or buy or sell drugs. The commonwealth inspects 
nearly everything he eats and drinks, destroying any- 
thing which does not conform to a fixed standard. And in 
all these cases, wherever the individual is deprived of 
his rights or property under the police power, he is en- 
titled to no compensation for his loss.’ Wide as these 
powers are, there are barriers set up by the Constitution 
whose limits the legislature may not pass. Private prop- 
erty may not be confiscated,* nor can it be taken for a 



































* Constitution, Part II, Ch. 1, Section 1, Art. Iv. 

* Commonwealth v. Libby, 216 Massachusetts, 356, 358. 
* Newton v. Joyce, 165 Massachusetts, 83, 84. 

*Durgin v. Minot, 203 Massachusetts, 26. 
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public use without compensation.” Nor may private rights 
be wantonly interfered with.*® Thus laws, fixing a mini- 
mum wage or establishing compulsory workingman’s 
compensation, have been held to be unconstitutional.” 

In addition to the free use of this broad legislative 
power which made it the dominant organ of govern- 
ment, the legislature invaded the executive domain, and 
established a host of administrative commissions, com- 
missioners, and officers to carry out these regulatory 
laws, so that when the convention assembled in 1917, 
government was administered by two hundred and six- 
teen commissions established by the legislature in ad- 
dition to the executives specified by the Constitution.” 


II 
Po.iricaL AWAKENING 


1884-1915 

Although economically helpless, the voter was still 
politically supreme. Theoretically he governed the state 
and made laws through his elected representatives. 
There was a wide-spread belief, more or less justified 
in some parts of the country, that these very representa- 
tives were controlled by the agents of “the Interests” and 
that the affairs of state were administered by this “in- 
visible government” to the disadvantage of the people. 
Where the legislature was reluctant to carry out the 

* Constitution, Declaration of Rights, Art. x. 

* Turner v. Nye, 154 Massachusetts, 579, 582. See also dissenting opin- 
ion of Field, C. J., 585. 

"Ives v. Southern Buffalo Railway Co., 201 New York, 271, 1911. 


* Report to Legislature on State Finances, etc., by Special Committee 
on Finance and Budget Procedure, January, 1918. 
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people’s will the popular initiative and referendum 
were adopted. This enabled the people to amend the 
Constitution or enact laws by direct vote without the in- 
tervention of their representatives. While a great ma- 
jority of the people repudiated the radical policies of 
Bryan and the Socialists, they sought the same ends 
through the policies of restraint and regulation spon- 
sored by Roosevelt, Taft, and Wilson.” 

The wave of progressive reform which swept across 
the country did not begin so soon in Massachusetts as in 
some of the western states, and never ran so high, be- 
cause the people had suffered less, and were more con- 
servative. Finally the attempted consolidation of the 
railroads, steamship companies, and electric lines of New 
England by J. P. Morgan and his associates brought 
home to the Bay State conditions that other parts of the 
country found intolerable. Hence, those who were dis- 
satisfied with existing conditions, Democrats, Progres- 
sives, Labor men, Socialists, and others, sought the adop- 
tion of the initiative and referendum through a con- 
stitutional convention. They realized that progressive 
constitutional amendment was impossible through the 
existing provision for amending the Constitution, be- 
cause that required the approval of a proposed amend- 
ment in two successive years by a majority of the Senate 
and two-thirds of the House before it could be sub- 
mitted to the people. This requirement led to the com- 
mon saying that twenty-two obstinate men (half the 
Senate) could block all constitutional amendments. 


* Samuel Eliot Morison, Oxford History of the United States, 1783- 
1917 (New York, 1927), 11, 424-438. 








Ill 


AGITATION For a CONSTITUTIONAL 
CoNVENTION 


1913-1915 

Organized as an independent party, the Progressives, 
in 1913, nominated for governor Charles Sumner Bird, 
an able and successful manufacturer of the highest char- 
acter, and made the calling of a constitutional convention 
part of their platform. They were joined by men prom- 
inent in both the other parties. Joseph Walker, formerly 
a leading Republican and Speaker of the House of Rep- 
resentatives, declared at Worcester in January, 1913, 
that he had become a Progressive because he desired 
the adoption of the initiative and referendum, woman’s 
suffrage, old age pensions, and the minimum wage. 
Matthew Hale, chairman of the Progressive campaign 
committee, declared that they sought the initiative and 
referendum so that the people could get what they 
wanted, when they wanted it, and bring about a more 
equal distribution of wealth. 

Although the Progressives were unable to elect their 
candidates, they drew enough strength from the Re- 
publicans to enable the Democrats to elect David I. 
Walsh governor. In his first inaugural address (Janu- 
ary, 1914) he recommended the calling of a convention 
to make the Constitution more consistent with the con- 
ditions of the day. Continuing, he said: 


The strong public demand for certain changes in our Con- 
stitution compels the Legislature, year after year, to con- 


8 
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sider the same proposals for its amendment. The failure of the 
Legislature to act upon them only incites their advocates to more 
vigorous insistence, and tends to foment distrust of our represen- 


tative government among a large body of intelligent, patriotic 
citizens. 


The committee on amendments to the Constitution, to 
whom that part of the governor’s message was referred, 
reported in the House “No legislation necessary.” A 
motion by a Democrat to substitute a bill for the adverse 
report was lost 103 yeas to 105 nays, but a similar bill 
moved by a Republican was carried 112 yeas to 87 nays. 
This was referred in regular course to the committee on 
ways and means who reported “ought not to pass” and 
the bill was lost 106 nays to 90 yeas. The whole trans- 
action shows the interest taken in the matter by the pro- 
gressives of both parties. It was a surprise that the recom- 
mendations of a Democratic governor should receive so 
much support in a strongly Republican House. 
Governor Walsh renewed his recommendation in 
1915, and it was dismissed without debate or division. 
Nevertheless, the amendment of the Constitution to 
meet advancing political thought was the most important 
political measure in the public mind. A society was 
formed called “The Union for a Progressive Constitu- 
tion” made up of the leading Democrats, Progressives, 
and Labor leaders, with some progressive Republicans 
and Socialists. Its meetings were important and largely 
attended by representative men.** To them the adoption 
of the popular initiative and referendum was the one 
measure of supreme importance. If this were adopted, 
the rest would follow. The question of a desire for the 


“ Report of Meeting for a Progressive Constitution, Advertiser, Sep- 
tember 29, 1916. 
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initiative and referendum had been put on the ballot 
by the union under the provisions of the public opinion 
law, in scattered districts in 1914 and 1916, and in one 
district in 1915. The votes cast showed a decided pre- 
ponderance in favor of it. 

There were other amendments which the people at 
large desired, but which the legislature refused to sub- 
mit to them. It had long been the habit of the legisla- 
ture to make grants from public funds to institutions not 
under public control, and the attempts of various 
churches to obtain such grants for their hospitals and 
schools was dividing the people on sectarian lines more 
each year. Constitutional amendments forbidding grants 
of money to institutions under sectarian control had been 
before the legislature for sixteen years, but had failed 
of favorable consideration; and the desire to have the 
Constitution so amended and “to take religion out of 
politics” was a motive second only to the wish for the 
initiative and referendum in creating a sentiment in fa- 
vor of a convention, especially among the conservatives. 

The general revision and codification of the Constitu- 
tion which could not be made under the power of specific 
amendment given the legislature, but which was appro- 
priate for action in convention, was among the more im- 
portant subjects contributing to the desire for a con- 
vention. 

In 1915, the Boston Economic Club, a non-partisan, 
non-political organization, appointed a mixed committee 
of progressives and conservatives to consider amendments 
to the Constitution proper for consider: ‘ion in convention, 
and to ascertain the sentiment of the club on various 
proposed measures. The committee reported the vote 
of the club on thirty-five proposals. The votes on a few 
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of the proposals were as follows: initiative and referen- 
dum: yes, 68; no, 70; biennial elections: yes, 128; no, 
11; classification of property for taxation: yes, 109; no, 
15; budget system: yes, 129; no, 4; election of judges 
for fixed term: yes, 22; no, 109; extension of the police 
power to such provisions as a minimum wage, the fixing 
of the hours of labor, and industrial insurance: yes, 92; 
no, 29; prohibition: yes, 56; no, 54. On the other hand, 
the Massachusetts Civic Alliance, another non-partisan 
organization with a smaller membership, opposed the 
calling of a convention and especially the initiative and 
referendum and other progressive measures. The press, 
with a few exceptions, was either in favor of or not averse 
to holding a convention. The Democratic papers advo- 
cated it, and Hearst’s Boston American clamored for it 
in editorials, articles, and cartoons.” 

In 1915, the Republican leaders recognized that they 
could not elect their state ticket without the support of 
Progressives. Headed by Walker, Bird, and Burbank, 
these insisted on the promise of a constitutional conven- 
tion as “the price or consideration” of their support. As 
one of the Republican leaders graphically remarked, the 
G.O.P. “ate crow.” A plank for a convention was in- 
serted in the Republican platform, and Samuel W. Mc- 
Call, Republican, was duly elected governor.” 

The first part of Governor McCall’s address, de- 
livered January 6, 1916, recommended legislation sub- 
mitting to the people the question of calling a constitu- 
tional convention. He stressed the fact that, for a period 


* Editorial, American, November 5, 1915. See cartoons, Post, Septem- 
ber 2, and November 4, 1915. 

*R. L. Bridgman, The Massachusetts Constitutional Convention, 1917 
(Boston, 1923), 6. 
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of sixty-two years remarkable for social and industrial 
change, the Constitution had been amended only piece- 
meal, and needed the connected and careful revision 
which could be received only in a convention chosen for 
the purpose. He referred to the fact that, in considering 
constitutional amendments, the legislature was moved 
too often by political considerations. He reminded the 
General Court that the Republican platform declared in 
favor of the short ballot, biennial elections, and a budget, 
and suggested that there were other important amend- 
ments desired by many voters. He advised excluding 
the judiciary and the Bill of Rights from the considera- 
tion of the convention. 

The message is remarkable for the omission of any 
specific mention of the initiative and referendum, which 
was the principal measure creating the demand for a 
convention, and for the futile suggestion of the pos- 
sibility of limiting the people in convention assembled 
from altering their government in any way they saw 
fit, not inconsistent with the Constitution of the United 
States. It is also noticeable that he concurred with his 
predecessor in finding amendment by legislative initia- 
tive unsatisfactory. In a speech at Lynn, in 1915, he 
deplored the raising of the “black flag of religious big- 
otry” and consequently ignored, in his message to the 
legislature, the provision against sectarian appropriations. 














IV 
Tue Preop.ie Votre For a ConvENTION 


In accordance with the Governor’s recommendation, 
a bill submitting to the people the question of calling 
and holding a constitutional convention was reported in 
the Senate, and as both parties were on record in favor 
of a convention, it passed the Senate without a record 
vote and the House by 205 yeas to 22 nays. It was signed 
by the Governor on April 3, 1916.” 

In pursuance of the provisions of the act, the question, 
“Shall there be a convention to revise, alter or amend 
the Constitution of the Commonwealth,” was submitted 
to the people at the state election in November, 1916, 
and was answered affirmatively. There were 338,272 
votes in all, 217,293 in the affirmative, and 120,979 in 
the negative.” The total vote cast for governor was 
526,421. So taking into consideration the indifference 
of the average voter to constitutional provisions and his 
tendency to vote on men, not measures, both the total 
vote cast on the question, and the majority in favor of 
holding a convention were impressive. 

By the terms of the act the convention was to consist 
of 320 members of whom sixteen were to be elected at 
large; 64 by the sixteen congressional districts, and 240 
by legislative districts. Nomination papers and ballots 
were to bear no party or political designation. If the 
number of persons nominated at large or in any district 


™ Ch. 98, General Acts, 1916. 
* Debates, 1V, 428. 
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equailed or exceeded three times the number of dele- 
gates to be elected, a primary was to be held on the first 
Tuesday of April. The special election was to be held on 
the first Tuesday of May. 

It being a foregone conclusion in the fall of 1916 that 
a convention was to be held, there was an open drive 
to control it in favor of the initiative and referendum. 
“An Appeal to Liberal Voters” was sent out to about 
ten thousand persons in December, signed by political 
leaders such as David I. Walsh, Charles Sumner Bird, 
Matthew Hale, Joseph Walker, George W. Anderson, 
and Alvan T. Fulier, and by Edward A. Filene, mer- 
chant; Richard F. Long, manufacturer; Harry P. Jen- 
nings, president of the Boston Central Labor Union; 
George F. Mahoney, president of the local electrical 
workers; F. Walter Mullen, vice-president of the 
American Federation of Labor. The propaganda was 
carried on actively in the papers.” 

Inquiry was made by circular of all nominees as to 
their attitude towards the initiative and referendum, and 
an active campaign was waged against those unfavor- 
ably disposed. Finally, just before the election, a list 
of candidates for delegates-at-large favorable to the ini- 
tiative and referendum, was circulated and voters were 
urged to vote for them. 

Those opposed to the initiative and referendum were 
less active. “A Committee on Publicity for the Constitu- 
tional Convention,” with Francis Peabody of Boston as 
chairman, circulated a pamphlet against the initiative 
and referendum, but did not make an active campaign. 
Beyond placing candidates in nomination at large the 


® Post, December 26, 1916; Advertiser, December 16, 1916; Sunday 
American, January 21, 1917; American, January 22, 1917, 

















MEMBERSHIP 15 


conservatives seemed to have relied on the character 
of the men they nominated, and their individual effort, 
rather than any active campaign, to elect them. Lists of 
conservatives and labor candidates were published and 
even of prominent men who should be members of the 
convention, but no other tickets were formally placed 
in nomination.” 

The agitation in favor of the anti-sectarian amend- 
ment had been carried on for several years by an or- 
ganization known as the “Minute Men,” counting in its 
membership some of the most distinguished clergymen 
of the state. Professor Frederick L. Anderson of New- 
ton, a clergyman, was nominated and elected a delegate- 
at-large on this issue, directly and avowedly. 


V 
MEMBERSHIP 


About nine hundred persons took out nomination 
papers. When the convention assembled in the House 
of Representatives at Boston June 16, 1917, the 319 
delegates (Walter F. Russell of Brockton having died 
since the election) were classified politically as follows: 
172 Republicans, 97 Democrats, 5 Progressives, 3 So- 
cialists, and 36 without party affiliations. Classified on 
a non-political cleavage, 190 delegates were claimed by 
Mr. Walker, floor leader of the initiative and refer- 
endum forces in favor of that amendment. The vote on 
its final adoption being the largest vote recorded on the 
subject, was 163 in favor (including ten of the sixteen 
delegates-at-large), 125 against.” The strength of the 


* Herald, January 16, 1917; Boston Journal, April 2, 1917. 
* Journal, 599. 
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labor party, as measured by the union and radical pro- 
posal to regulate injunctions in labor disputes, was 97. 
Roughly grouped as to occupations, the membership 
of the four constitutional conventions as compiled by 
the kindness of Mr. Redstone, state librarian, was dis- 

tributed as follows: 
1780 1820 1853 1917 


Lawyers and judges 31 85 77. ~=—«157 
Public officials 16 10 2 10 
Clergymen 21 30 24 4 
Merchants, business men, etc. 39 +109 II0 go 
Farmers 122 164 124 5 
Physicians 18 30 17 7 
Mechanics 16 25 39 13 
Hotel keepers 7 6 ) 2 
Teachers and students 5 3 2 11 
Miscellaneous 14 23 26 21 


289 485* 421 320* 
* 1820: five delegates were elected who did not take their seats. 1917: 


one delegate died before the date of meeting, and the vacancy was not 


filled. 


In the convention of 1917 all the delegates but one 
hundred had previous legislative experience. In former 
conventions about one hundred of the farmers had previ- 
ous legislative experience and a large proportion had 
served as town officials. The salient feature of the com- 
parison of the membership of this convention with its 
predecessors is the falling off in the proportion of farm- 
ers, sailors, and clergymen, and the increase in judges 
and lawyers. 

The inferior character of the personnel of the con- 
vention of 1917 was one of the grounds advanced for the 
rejection of all amendments in the state election of 1918, 
and of caustic criticism by Bridgman in his History, and 
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Pillsbury on many occasions, especially in an address 
before the State Bar Association at Worcester, Decem- 
ber 4, 1919. He deplored the total absence of leaders 
in politics, education, or finance, or the heads of any of 
our great industries; and regretted the presence of only 
half-a-dozen clergymen, so numerous in other conven- 
tions. The convention of 1779, he remarked, was a 
roster of all the shining names of the time, “with John 
Adams at their head.” He pointed out the fact that the 
convention compared unfavorably on similar grounds 
with that of 1853. 

Although political control has undoubtedly shifted 
since the days of the first convention, and no longer cen- 
ters in the aristocracy and intelligentsia who framed the 
novel Constitution of 1780, and controlled the unsuc- 
cessful convention of 1853—yet “the shining names of 
the past” were, in 1917, represented by Brooks Adams, 
Charles Francis Adams, Josiah Quincy, Matthew Hale, 
James A. Lowell, Elbridge Gerry Brown, and the two 
Curtises. From political life came three former gover- 
nors—Bates, Brackett, and Walsh. Brown had been the 
“people’s candidate” for governor in 1895, and Demo- 
cratic candidate for lieutenant-governor in 1907. Lufkin 
was a member of Congress, and Powers and Washburn of 
Worcester, and Louis A. Coolidge had been. Morton of 
Fall River was a retired justice of the Supreme Judicial 
Court. There were several judges of the lower courts. 
Malone, Parker, and Pillsbury had been attorneys-gen- 
eral, and Boynton had been United States District At- 
torney. Pelletier was District Attorney for Suffolk Coun- 
ty, Anderson of Brookline had been a member of the 
Interstate Commerce Commission, United States At- 
torney for Massachusetts, and during the sittings of the 
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convention was appointed judge of the United States 
Circuit Court. Whipple, Choate, and Cummings were 
leaders of the Bar, and about twenty others were among 
its more prominent members. 

The industrial and banking interests were well repre- 
sented. Dresser of Worcester, the géneral counsel of the 
Associated Industries of Massachusetts, was the official 
representative of the industries. Washburn of Worcester 
was for many years head of the Washburn and Moen 
Manufacturing Company, a director of the Federal Re- 
serve Bank, and other important commercial and chari- 
table institutions. Charles Francis Adams was the treas- 
urer of Harvard College and trustee of large funds, and 
director of many corporations. Louis A. Coolidge was 
treasurer of the United Shoe Machinery Company, and 
had been Assistant-Secretary of the Treasury. Loring 
was president not only of the Plymouth Cordage Com- 
pany, the largest in the world, but one of the strongest 
savings banks in the commonwealth, and also one of 
the bigger cotton mills, and served as a director in 
several industrial and financial institutions. Lowe of 
Fitchburg was treasurer and manager of the Parkhill 
Manufacturing Company, and other textile and financial 
institutions. Willett was a manufacturer, merchant, 
manager, and director with great interests in many 
financial, industrial, and commercial enterprises. E. U. 
Curtis, MacMaster, Malone, Thompson, Waterman, 
White, and others held office in, or actually directed, 
financial or industrial concerns. 

Among the teachers were Anderson of Newton, Hart 
of Cambridge, Washburn of Middleborough, Theller 
of New Bedford, professors of history, government, and 
international law, and Boyden, principal of Deerfield 
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Academy. Several members were trustees of colleges or 
educational institutions. The advanced-thought press 
was ably represented by George W. Coleman, author, 
editor, and manager of magazines and papers, and 
originator and director of the Ford Hall Forum in Bos- 
ton; and Elbridge Gerry Brown of Brockton, printer, 
newspaper editor, and later labor candidate for gover- 
nor. 

It is regrettable that some persons eminently fitted 
to sit in the convention, though nominated, were not 
elected. Most notable of these was A. Lawrence Lowell, 
president of Harvard University, distinguished author- 
ity on government, and a pronounced opponent of the 
initiative and referendum, candidate for delegate-at- 
large. Roland W. Boyden, of international fame, was 
defeated as district delegate by a representative of union 
labor. Grenville S. McFarland, editor of the Boston 
American, in charge of its drive for a convention and the 
passage of the Initiative and Referendum and Anti-Aid 
Amendments, lost in his district, because, as he averred, 
he did not bear an Irish name. 

Except in the matter of the initiative and referendum 
and on some labor matters, there were no party align- 
ments, and the delegates grouped themselves on meas- 
ures according to their individual inclination. There was 
the inevitable cleavage between progressives and con- 
servatives. The measures adopted and rejected show 
the decidedly conservative character of the convention. 
Even the initiative and referendum, which was the only 
amendment adopted against the general opposition of 
the conservatives, was so safeguarded and limited as to 
retain but few features objectionable even to them. 














VI 
ORGANIZATION 


Two hundred and twelve of the delegates assembled 
in the chamber of the House of Representatives on June 
6, 1917, and were sworn in by Governor McCall. Being 
more than the requisite quorum of 161, they proceeded 
to organize by electing as clerk James W. Kimball, 
clerk of the House of Representatives. 

The president was chosen by the method used in the 
House of Representatives, each delegate arising in his 
place and stating his choice in a speech not exceeding 
five minutes. The initiative and referendum men at- 
tempted to elect Sherman L. Whipple, a prominent 
lawyer and Democrat, an advocate of the initiative and 
referendum, but without legislative experience. But the 
convention chose John L. Bates, a conservative Republi- 
can, a lawyer, with a conspicuously successful legisla- 
tive career.” The vote stood: Bates, 176; Whipple, 132; 
and 4 scattering, thus giving an early indication of what 
proved later to be a fact, that many of the delegates 
elected on the initiative and referendum platform could 
not be counted on to follow their leaders where their 
favorite measure was not directly involved. 

The choice of president was a happy one which no- 
body regretted. Mr. Bates showed impartiality and good 
judgment in his appointment of committees. His thor- 
ough knowledge of parliamentary law and experience 


™ Member of the House in 1894-95-96, and chosen Speaker unani- 
mously in 1897-98-99; Lieutenant-Governor, 1900-01-02; Governor, 
1903-04. 


20 








ORGANIZATION 21 


in its practice, and his firmness and skill in the exercise 
of his office as presiding officer contributed not a little 
to the success of the convention. 

A committee on rules and procedure was then ap- 
pointed and the convention adjourned to June 11, and 
on that day and in the next week the convention com- 
pleted its organization.” This comprised twenty-four 
standing committees appointed by the president. 

On the committee on rules, among other leading dele- 
gates were the president, Pillsbury, Luce, and Walker— 
all having wide experience and noted skill as presiding 
officers in the Senate and House. The expert guidance 
of the committee prevented the convention from wasting 
its time on administrative details. 

The rules adopted were substantially those of the 
House of Representatives; the most important devia- 
tion being that every report by a standing committee 
was automatically referred to the committee of the 
whole,“ where debate was practically unlimited, and by 
that reported to the same body sitting in convention. 
While this led to the thorough discussion of all im- 
portant questions, it also led to duplication of debate 
and so much delay and repetition in the session of 1917, 
that in the session of 1918 the rule was modified. Rou- 
tine references to the committee of the whole and un- 
limited debate were practically eliminated. 

A manual containing an annotated text and history 
of the Constitution, and information about previous con- 
ventions, and thirty-six monographs of some of the prin- 
cipal questions to come before the convention were pre- 
pared by a commission appointed by the governor three 


* For a complete list see Journal, 43-46. 
* Rule 27. 
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months before the sitting of the convention. The mem- 
bers of the commission were Professor William B. 
Munro of Harvard, Lawrence B. Evans, a lawyer, lately 
professor at Tufts, and Roger Sherman Hoar, lawyer. 
The treatises were authoritative statements of the sub- 
jects handled, and the advice and assistance of the com- 
mission were of great service to committees and mem- 
bers. They enabled the delegates to get a better under- 
standing of the questions at issue, and largely eliminated 
erroneous and misleading statements in debate. Evans 
also served as technical adviser to the convention and 
rendered notable service as draftsman to the committee 
on form and phraseology, to whom every measure was 
referred for approval before being finally adopted for 
submission to the voters.” Realizing the importance of 
the office, the writer of this article asked for and readily 
obtained the chairmanship of this committee, because 
carrying more grief than glory, it was desired by no one 
else. 

It was decided to have the debates stenographically 
reported and printed, so that they might serve as guides 
in construing the measures adopted. The accuracy of the 
reports is impaired by the privilege accorded to the 
members of correcting the stenographers’ notes for pub- 
lication, a privilege of which they availed themselves 
liberally, as examination of the stenographic records 
shows. In some instances members even supplied copy 
for publication. Hence the speeches as published differ 
materially from those delivered.” 


* Rule 53, Journal, 41. 

* The stenographic notes are contained in sixteen volumes on file in 
the state library at the State House. For instance, Curtis, in replying to 
Cumming’s first speech on the anti-aid amendment, says, “You notice 
he addresses you as ‘Gentlemen of the Jury.’ ” Debates 1, 221, and al- 
though the author remembers the incident, no such phrase appears in the 
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It was ordered that all proposals for amendments be 
filed June 25, and that the standing committees to whom 
they were referred should report by July 16. The con- 
vention sat but once between June 26 and July 17 in 
order to give the committees time for their hearings. 

Although a good deal of attention was given to the 
hearings by members of the convention and the news- 
papers and persons interested in particular measures, the 
general public, as is the rule in legislative hearings, 
failed to appear or take an active part in them. This lack 
of general interest was a matter of comment and regret 
in the press.” The indifference of the public to the con- 
vention’s proceedings was increased by entrance of the 
United States into the World War between the calling 
and assembling of the convention. It was even urged that 
the convention adjourn sine die, but it was so obvious 
that some amendments to the Constitution were needed 
to adapt it to war conditions, that the proposal was 
brushed aside. 

Three hundred and eight proposed amendments were 
filed, one hundred and eighty of which were heard and 
reported on by July 17, but the time given committees 
to report was necessarily extended in many cases, and 
twenty-two were not reported until the session of 1918. 
Many of the proposals were duplications and grouped 
with others for hearing and report, and most of them 
were eliminated by the acceptance of an adverse report 





stenographic record. The second speech is prefaced by the stenographer’s 
note that it was written out and typed by Cummings and not by the re- 
porter. The editor of the reports confirms my observation that a speech 
by Governor Walsh which was not delivered is included in the record. 
See criticism of Lawrence B. Evans, technical adviser of the convention, 
in this matter, Political Science Review, xv, No. 2 (May, 1921), 230-231. 

™ Herald and Transcript, June 29, 1917; Traveler, June 30; Post 
and Transcript, July 8, 1917. 











24 THE NEW ENGLAND QUARTERLY 


of the standing committee to which the matter was re- 
ferred, first in the committee of the whole, and after- 
wards in the convention. 


VII 
PROCEEDINGS OF THE CONVENTION 


The first order introduced into the convention by 
Professor Albert Bushnell Hart provided that each 
amendment should be voted upon separately by the peo- 
ple. It was adopted in an amended form when the 
method of submitting the amendments to the people 
was settled in October. The order was an important one, 
for experience had proved that the voter will reject a 
body of amendments if it includes a particular one which 
he disapproves. For instance, the people refused to adopt 
all the amendments of 1853 submitted in a lump by the 
convention, only to adopt them when submitted sep- 
arately in subsequent years; and the amended Constitu- 
tion in New York was rejected in 1915 when submitted 
entire. 

It would be tedious and unprofitable to make a 
chronological recital of the proceedings of the conven- 
tion. It was voted to take up the various subjects in the 
order in which they appeared in the Constitution, but 
the debate of the initiative and referendum which be- 
gan on the seventh of August, and lasted to the end of 
the session on November 29, largely preoccupied the 
time of the convention and interest of the people. Never- 
theless, 72 of the 308 matters before the convention, 
some of them of much interest, were disposed of, and 
the important anti-aid amendment which was reported, 
the debate on which was begun while the initiative and 
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referendum was still in committee, and the public trading 
and absent voting amendments needed to meet the emer- 
gencies created by the war, were adopted in the first 
session and submitted to the people at the November 
elections of that year (1917). 


VIII 
Tue Anti-A1ip AMENDMENT 


The eighteenth amendment to the Constitution sub- 
mitted to the people by the convention of 1853, but 
not adopted until 1855, provided that no money raised 
by taxation for the support of the public schools should 
ever be appropriated to any religious sect for the main- 
tenance exclusively of its own schools. This prohibition 
did not extend beyond the public schools, and did not 
apply to colleges, seminaries of learning, hospitals, or 
others institutions which were or might be under sec- 
tarian control. 

Martin Lomasney of Boston introduced the first pro- 
posal filed for an amendment to the Constitution on 
June 19, 1917,” providing that no money raised by taxa- 
tion should be expended for any institution not under 
public control. Samuel W. George and Professor An- 
derson proposed narrower amendments” forbidding the 
support from such monies of societies and schools in 
which the tenets of any religious society were taught. 

The three proposals and supporting petitions were re- 
ferred to the committee on the Bill of Rights. The hear- 
ings before the committee were more generally attended 
than those on any other measure except the initiative 


* Documents, 2. 
* Documents, 20 and 66. 
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and referendum. The discussions, though earnest, were 
conducted decorously and with good feeling, and never 
degenerated into irrelevant disputes or unbecoming 
personalities, as had sometimes occurred when the 
question was before the legislature. Apparently the 
Catholic hierarchy did not at that time disapprove the 
idea. Henry V. Cunningham, who had represented the 
Roman Catholic Church when the matter was before 
the legislature in 1916, attended the hearings. In a 
letter to the chairman he said that he did not wish to be 
heard in his representative capacity, but if requested 
would speak as an individual.” The committee reported 
in substance the Lomasney proposal, forbidding grants 
from public funds to any institution not under public con- 
trol, excepting only the Soldiers’ Home and libraries 
open to the public. Anderson, with four others, dissented. 
He submitted a draft embodying substantially his 
original proposal, which he did not move as a substitute 
for the committee report at that time, but held in re- 
serve for tactical reasons. He also moved an amendment 
in form to the report of the committee. His action gained 
emphasis because Monsignor Roche, at a convention 
of the Middlesex Branch of the Catholic Federation 
held on the previous day, had denounced the proposed 
amendment, claiming that it would make the state and 
its schools atheistic, and intimating that the Catholic 
hierarchy was opposed to it.” 

Anderson, opening the debate in the committee of 
the whole on July 19, reviewed the genesis and growth 
of the amendment, and explained the proposal as intro- 
duced by Lomasney, “a man whose heart is as big as his 


* Monitor, June 28, 1917. 
™ Monitor, July 16, 1917. 
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head is clear.” After some further discussion Coleman 
of Boston, not a member of the committee, suggested 
that Anderson withdraw his amendment, and that the 
committee of the whole rise with the hope (it then 
being half-past eleven on Friday) that by Tuesday the 
committee on the Bill of Rights might agree. Edwin L. 
Curtis, the chairman of the committee, objecting to ad- 
journment until the usual hour, the motion was with- 
drawn, and he addressed the convention. He said the 
matter should be approached in a calm and dispassion- 
ate way, without abuse or unfriendly personal criticism, 
or aspersions on any church or particular form of re- 
ligion. He explained how the controversy which had 
smouldered since the convention of 1853 had arisen 
from the fact that while the individual had been guar- 
anteed freedom from legislative control of his con- 
science, his property might be applied through taxation 
to the support of institutions conducted by those holding 
religious opinions different from his own, or as com- 
monly expressed, for sectarian purposes. To the prac- 
tical man there did not seem to be any real danger or 
objection to this, but it was necessary to remember that 
to the tender conscience of some, these conditions were 
a real cause of alarm. The appropriations made by the 
legislature to charitable and educational institutions 
from 1780 to 1917 inclusive, amounting to about 
$18,000,000, were significant. Much the larger share 
of these appropriations was made after 1860. He then 
traced the movement through the convention of 1853 
and said it was idle now to speculate why it stopped with 
the common schools. Conditions to-day indicated that a 
final settlement for once and for all would have been 
wiser then, and now was imperative. He averred that 
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the same reasoning applied to all private institutions 
that applied to those under sectarian control. He ex- 
plained that the Soldiers’ Home, supported by the 
United States and contributions from the state and in- 
dividuals, being under the joint control of trustees ap- 
pointed by the various veteran organizations and the 
governor, had been made an exception, as well as seventy- 
five partially endowed public libraries. His remarks were 
heartily applauded and ordered printed.” 

Bennett of Saugus stated his desire for further in- 
formation, and the committee of the whole arose. On 
Tuesday, July 24, after a discussion at the Union Club, 
in which various members of the committee, delegates 
Hale and Parkman, President Lowell of Harvard, and 
Bishop Lawrence took part, and Senator Crane and Gov- 
ernor McCall were consulted, Curtis presented as the 
committee’s unanimous report an amended draft, which 
after technical changes by the committee on form and 
phraseology, was the amendment adopted by the con- 
vention and ratified by the people. 

Anderson, amid great applause, withdrew the minor- 
ity report, stating that he would support the majority, 
in spite of the very real danger he saw in the loss of the 
whole amendment through the hostility of the friends of 
the private institutions cut off by the measure. He then 
gave an able and historical review of the motives and 
history that had resulted in bringing the matter before 
the convention and summed up the merits of the amend- 
ment. In the first place, it was safe; next, it took the 
debatable and irritatin;: question out of politics; in the 
third place, it protected the spiritual independence of 
the Church; and lastly, it saved the state from an un- 


™ Documents, 334. 
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seemly scramble of religious bodies for public funds. 
Timothy F. Callahan, a Catholic member of the com- 
mittee, spoke in favor of the committee’s report. 

Charles G. Washburn presented an amendment al- 
lowing the General Court to continue its appropriations 
for Technology, the Worcester Polytechnic, and other 
technical and engineering schools in which state schol- 
arships then existed, a proposal which he supported with 
a skilful plea. He was answered by Lomasney with char- 
acteristic vigor and shrewdness, that there was only one 
sort of justice—to treat all alike. Chairman Curtis, and 
Ralph S. Bauer spoke to the same effect. 

It was then that John W. Cummings made his elo- 
quent and impassioned appeal to the committee of the 
whole to reconsider the question, reject the unanimous 
report of the committee on the Bill of Rights and submit 
no amendment to the people. He stated that the best 
reason for bringing the question into the convention was 
that by passing the resolution this difficult and danger- 
ous question would be settled for ever; but he reminded 
his hearers that a constitutional convention does not 
make laws, but only proposes them to the people; and 
he warned them that in submitting the matter to public 
discussion, they would be scattering from Provincetown 
to Pittsfield brands of a fire that could not be easily ex- 
tinguished. Before speaking of the provisions of the 
measure which made for trouble, he wished to state his 
approval of two provisions which made for peace, and 
were approved by all the people; viz: the first clause, 
which paraphrased the first article of amendment to 
the Federal Constitution securing religious liberty to 
all; and the second, which provided for the complete 
separation of Church and State by prohibiting the use 
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of public money for religious purposes. Had the com- 
mittee’s report stopped there, he would not have op- 
posed its adoption. In speaking of the provisions which 
would become a source of trouble, he did not speak as 
Anderson did as the representative of a church, but as a 
Catholic layman, who had lived in intimate relation with 
Catholic people, and to some extent shared their con- 
fidence. He then enlarged on the fact, to him regret- 
table, that Catholics under the unjust provisions of the 
Eighteenth Amendment, were conscientiously support- 
ing parochial schools where their religion was taught to 
their children, while they paid taxes for the support of 
public schools in which there was no religious teaching. 
But Catholics had not raised any sectarian or anti-sec- 
tarian question. It was one thing, however, to ask them 
to bear patiently and silently with a condition of things 
that was burdensome, irksome, and irritating; it was 
another and different thing to ask them to re-affirm it. 
A further objection was the fact that education by the 
state usually stopped with the high school, but now it 
was proposed to reverse the policy of the forefathers 
—which looked toward the encouragement of learning 
and the care of the afflicted—and compel the state to 
turn away from private institutions and say: “Yes—the 
state needs you but can not help you.” “If,” he said, 
“you turn private charities into public institutions, you 
will destroy charity in the hearts of the public.” “Let 
us be frank about it. We are not legislating in mutual 
confidence and trust, we are legislating in mutual fear 
and distrust . . . that some institutions may receive state 
aid.” Later, speaking in the convention,” Cummings 
said: “No man has shown why we should now surrender 


* Debates, 1, 211. 
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our rights, and this resolution is a humiliating surrender, 
for it represents the concession that fear makes to in- 
tolerance.” 

The address was received in silence and made a 
painful impression on most of the delegates, among 
whom it diminished the speaker’s influence and prestige. 
It was the first time that personal feeling or religion had 
been interjected into the discussion. Cummings came 
to the convention as delegate-at-large with the prestige 
of having received the largest vote given any delegate, 
with a high reputation of public service in both branches 
of the legislature, and as mayor of Fall River. He was 
the dean of the Bar of southeastern Massachusetts, and 
although he disclaimed it, he was looked upon as the 
spokesman of the Catholic hierarchy. In the conven- 
tion he held the very important chairmanship of the 
committee on the initiative and referendum for the favor- 
able report of which measure he had just cast the deciding 
vote. 

He was immediately followed by Joseph C. Pelletier, 
a member of the committee, District Attorney for Suf- 
folk County, a skilful lawyer and finished orator, mem- 
ber of the Catholic Union and general counsel for the 
Knights of Columbus. Like the former speaker he pref- 
aced his remarks by saying that he represented no body 
of men and no particular faith, and yet like him, he was 
a communicant of the Catholic faith, but professing the 
same religion, his point of view was different. First, he 
wished to express the thanks of the committee of the 
whole for the care and judgment the president had 
exercised in selecting the committee on the Bill of Rights 


“The word “applause” appears in the printed report but is inserted 
in handwriting in the stenographer’s typewritten notes. 
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to which was entrusted the most delicate question that 
can face us or the people of the commonwealth. 

A more able or more representative committee could hardly 

have been chosen from this convention; . .. . In politics all 
shades of opinion were represented. . . . The different occu- 
pations and professions from minister to wage-earner were all 
found. In religion the Jew, the Catholic, members of the Protes- 
tant sects, all had their voice.” 
He rehearsed the anxiety which the proposition had 
caused the committee and said he was proud to be able 
to follow the able chairman through the many days 
of hearing and executive session without a harsh word 
or a personal invective, and finally unanimously to pre- 
sent a measure which he hoped the convention would 
have sufficient faith in their good purpose and deliberate 
judgment to support without change or amendment. 
He was followed by William H. Sullivan, another 
Catholic member of the committee, who took up the 
objections stated by Cummings and answered them in 
a well delivered and witty argument. 

The amendment moved by Washburn, and four other 
amendments were rejected, and after some further dis- 
cussion, a new draft** was submitted and it was voted 
almost unanimously to report to the convention that it 
“ought to pass.” The article of amendment as recom- 
mended by the committee of the whole was considered 
by the convention on July 25, and ordered to a third 
reading. Fourteen amendments were offered, three of 
which, being perfecting amendments, were adopted, and 
the rest were either rejected or withdrawn. Most of the 
amendments proposed additional exceptions to the 
operation of the article. 


* Debates, 1, 96. 
Documents, 338. 
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Besides those who urged the exemption of the tech- 
nical schools from the operation of the act, the exemp- 
tion of five academies and schools which had furnished 
higher education and taken the place of high schools in 
some of the smaller towns, was pressed before the com- 
mittee by delegate Boyden, principal of the Deerfield 
Academy, and he and Churchill of Amherst earnestly 
pleaded their case in the convention, where they won 
much sympathy. They were, however, ably and convinc- 
ingly answered, especially by McAnarney of Quincy, 
and the position of the committee, that no exceptions 
to the general rule should be permitted, was confirmed. 

The debate lasted several days and many delegates 
participated in it, but aside from a further suggestion 
of Cummings that the measure might prevent the legis- 
lature from exempting charitable institutions from taxa- 
tion, brought out no new thought and changed no votes. 
The matter had been settled in the committee of the 
whole, and the effort to defeat it by loading it with 
amendments failed. On August 22 the article of amend- 
ment was passed to be engrossed by a recorded vote of 
275 yeas to 25 nays. On August 30, 1917, the conven- 
tion voted, after some debate, but without division, to 
submit the amendment to the people. 

Only nine of the ninety-four Catholic members of 
the convention voted against the article of amendment, 
and, as already noted, it received the unanimous sup- 
port of the committee on the Bill of Rights irrespective 
of the various religious beliefs of its members. Its pro- 
ponent, Lomasney, was a Catholic, the leader of the 
Democratic organization in the west end of Boston, 
which he had represented in the legislature for many 
years, and had acquired a well-founded reputation for 
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ability and honesty. He had first introduced a proposal 
for an anti-aid amendment in the legislature in 1900, 
after it had refused to grant ten thousand dollars to the 
Carney Hospital, a Catholic institution in South Boston. 
I have not attempted to report or abstract his remarks, 
which it would be difficult to do satisfactorily, since he 
never addressed the assembly for more than a few min- 
utes at a time, although he debated every point shrewdly 
and effectively. To him belongs no small part of the 
honor of carrying the amendment from its proposal to 
its final adoption. But the matter did not end there. 

On September 28, Chairman Curtis called the atten- 
tion of the convention to an amendment reported by 
the committee on education which would allow “the 
Legislature to make such provisions as will afford every 
one opportunity for full mental, physical and moral 
development,” and moved its discharge from the cal- 
endar as in conflict with the anti-aid amendment and 
nullifying it. This precipitated a new discussion of the 
attitude of the state towards educational and charitable 
institutions, and Cummings again propounded his theory 
which he claimed was sustained by dicta of the court, 
that the anti-aid amendment would prevent the legis- 
lature from exempting charitable institutions from taxa- 
tion and moved its dismissal from the calendar. After a 
two-days’ debate an amendment to the Constitution pro- 
posed by Anderson of Newton was adopted 192 to 62, 
allowing the legislature to exempt religious and chari- 
table institutions from taxation. But on October 11, just 
before engrossment, James M. Morton, a former justice 
of the Supreme Judicial Court, explained that the legis- 
lature had the power to promote the general welfare 
by exempting this or that thing from taxation, and that 
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the anti-aid amendment did not affect the right of 
exemption”—and the engrossment of the Anderson 
amendment was unanimously rejected. The incident is 
a striking example of the confidence and respect reposed 
in the venerable justice by the delegates. 

As predicted by Cummings, there was a bitter reli- 
gious contest over the adoption of the amendment by the 
people. Although the Roman Catholic hierarchy had 
not, apparently, opposed the amendment in convention, 
they now made an open and determined effort to defeat 
it at the polls. It was planned to hold mass meetings in 
opposition all over the state under the auspices of the 
Catholic Federation of the Boston Diocese. On Sunday, 
October 30, Cardinal O’Connell attacked it as the work 
of bigots and an insult to Roman Catholics. A card was 
given out to voters at every Catholic church on the Sun- 
day before election, urging them to vote against the 
amendment. 

The principal parties in favor of the amendment met 
at once and agreed that Curtis and Lomasney should 
take charge of the campaign in Boston, and Anderson 
in the state at large. Garland and Anderson were the 
committee on literature, and the former published the 
reasons why the Catholic members of the convention 
voted in favor of the amendment, and with one or two 
exceptions they adhered to their position, and advo- 
cated the adoption of the amendment. The Minute 
Men, and some other Protestant associations issued cir- 
culars, and some Protestant clergymen, among others, 
delegate Anderson, advocated the passage of it from the 
pulpit. On October 31, a mass meeting was held in 
Ford Hall, at which Chairman Curtis and other mem- 


" Debates, 1, 360. 
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bers of the committee, David A. Stoneman, a Jew, Gar- 
land, a Catholic, and Anderson, a Congregationalist, 
urged that the amendment be adopted in order to take 
religion out of politics, and to save the state from solici- 
tations of private institutions. 

At the state election on November 6, 1917, the 
amendment was adopted by the people, 206,329 voting 
yes, 130,357 no, out of a total of 394,070. The opposi- 
tion did not carry any county, but came nearest to doing 
so in Bristol County,” where most of the mill workers 
and a considerable part of the other population were 
Catholic, whose sentiment Cummings, of Fall River, 
professed to represent. Suffolk County, with its large 
Catholic constituency, cast a striking vote in favor of the 
amendment of 50,113 to 16,437. 

It was commonly remarked that the settlement of this 
vexed question, even if nothing else had been accom- 
plished, justified the expense and effort of holding the 
convention. 


IX 
ABSENTEE VoTING 


It is to be remembered that the United States entered 
the war after the people had voted to hold the conven- 
tion. The absence from home of so many voters in the 
government service brought the question of absentee 
voting to the fore. The proposition was not a novel one, 
for it had long been recognized that train men and 
travelling men were practically disfranchised; so there 
was no serious opposition to an amendment authorizing 


* Yes, 13,917; no, 13,862. 
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the General Court to provide means to enable those ab- 
sent from home to vote. 

The amendment was adopted by the convention with- 
out a record vote, and ratified by the people on No- 
vember 6, 1917, by a vote of yes, 231,905; no, 76,709. 


x 
NECESSARIES OF LIFE 


The shortage of housing facilities, coal, meat, sugar, 
and other necessaries of life made an instant demand for 
legislation that would secure to each person a fair share 
of these things at an equal and reasonable price. The 
Federal Government had undertaken to regulate the 
sale of coal, sugar, and other commodities in the exercise 
of its war powers. But its efforts had been only partially 
successful, and had caused considerable irritation and 
dissatisfaction. 

Thirteen amendments to enable the government to 
provide shelter and trade in commodities and the neces- 
saries of life, were filed and referred to the committee 
on public affairs” of which George W. Anderson of 
Brookline was chairman. He was then a member of the 
Interstate Commerce Commission, and later became 
United States District Judge. An article of amendment 
commonly known as the public trading amendment 
was reported by the committee, and passionately advo- 
cated by Anderson, enabling the General Court to 
authorize the commonwealth, or its counties, cities, and 
towns to take, buy, sell, and manufacture the necessaries 
of life, and to own and operate markets, docks, coal 


* The personnel of this committee is erroneously reported in Debates, 
Ill, 632. 
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yards, warehouses, slaughter houses, and other necessi- 
ties and conveniences for accomplishing its purposes.“ 
Admittedly the proposed amendment which would al- 
low the state to engage in lines of business heretofore 
barred to it, was a long step toward state socialism, and 
would make the most radical change in the principles 
of the existing Constitution of any proposal before the 
convention, except possibly the initiative and referendum. 

Stirring radical speeches advocating the broad prin- 
ciples of state ownership and control of all commodi- 
ties were made by Brooks Adams of Quincy, and Arthur 
K. Harriman, president of the New Bedford Central 
Labor Union, an earnest and able labor delegate. Adams 
emphasized the advantages of a paternal government, 
and cited the success and efficiency of the German Em- 
pire. Although he admitted that the commonwealth 
was inadequately organized for the purpose, he pro- 
posed an amendment allowing the General Court to 
authorize the State to go into any business at any time. 
Harriman said there were only two things in society and 
industry, either public or private ownership. Govern- 
ment regulation was a failure. He dealt on the inequal- 
ity of the distribution of wealth and opportunity under 
present conditions, and prophesied social revolution, and 
said public ownership was the only way out. 

Robert P. Clapp, a member of the committee, led 
those who believed that the power of the legislature 
to authorize the state to buy and sell commodities should 
be narrowed to definite activities and limited in their 
exercise to occasions of emergency and public distress; 
but conceded that the measure, with perfecting conserva- 
tive amendments, should be adopted. He was ably 


” Debates, 1, 652. 
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seconded by Charles F. Dutch, James A. Lowell, and 
others. Washburn of Worcester, and Samuel L. Powers 
made careful and convincing speeches sustaining the 
superiority of private management in business, but ad- 
mitting the desirability of state action in unusual emer- 
gencies; but Charles L. Underhill, later member of 
Congress, and Frank F. Dresser, counsel for Associated 
Industries, opposed the measure on the ground that if 
the state were allowed to enter business at all, it would 
end in state monopoly and socialism. Pillsbury, who 
agreed with the latter, nevertheless recognized that the 
logic of the situation insured the adoption of some meas- 
ure and advocated making it as conservative as possible. 

A flood of verbal amendments was moved, and their 
legal effect was eagerly discussed, especially by the law- 
yers. As summed up very sensibly by Clarence W. 
Hobbs, Jr., they were mostly intended either to limit the 
proposition to the case of emergencies, or to “other 
necessaries of life.” Some were adopted, some rejected, 
and several withdrawn. 

On September 26, a new draft containing substantially 
the same provisions as the committee’s report, but dif- 
ferently worded, was substituted. Numerous perfecting 
amendments were again proposed, but at this stage 
Lomasney, with great common sense, reminded the 
convention that the Constitution should consist of prin- 
ciples of government and not details of legislation, and 
moved a shorter and more general measure which de- 
clared it the interest of the state to provide shelter 
and food in times of war, emergency, or distress, and 
authorized cities and towns to do so in such manner as 
the General Court might determine. This formula met 
with general approval, although Anderson and a few 
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others clung to the more detailed proposition which had 
been so carefully elaborated. Criticizing Lomasney’s at- 
tempt to better this, Anderson said: 

I have no hesitation in paying great tribute to the inspired utter- 
ances and sudden exhibition of statesmanship of the gentle- 
man of the Third Division [Lomasney]. He knows a great deal 


more in five minutes than all of us lawyers who have worked 
over this thing two months. 


To which Lomasney replied: 


The gentleman from Brookline in charge of the measure when 
he made a statement to the Convention spoke about my egotism. 
The gentlemen of this body who have served with us know who 
is the “turkey cock” that goes swinging through the chamber. 
I do not think there is any of that in me. I have no swelled head. 
Any allusion to inspired statesmanship was unnecessary.** 


After a conference of the principal parties with the 
committee on form and phraseology, the Lomasney 
amendment was redrafted and reported back to the 
Convention, all other amendments were withdrawn or 
rejected and the new form was adopted by a vote of 138 
to 47. It was ratified and adopted by the people No- 
vember 6, 1917, by a vote of 261,119 to 51,826, thus 
receiving a majority of 209,293, the largest given to 
any amendment. 


XI 
Tue INITIATIVE AND REFERENDUM 


The advocates of the initiative and referendum met 
in caucus on June 12, the beginning of the regular ses- 
sions of the convention, and chose Joseph Walker floor 
leader, and Matthew Hale whip. Resolutions to estab- 


“ Debates, 1, 807. 
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lish various forms of the initiative and referendum were 
presented by Walker, George, Harriman, and George F. 
Williams, and referred to the committee on initiative and 
referendum. 

This committee at once began to hold hearings on 
the four proposals referred to it, and these hearings 
naturally aroused more general interest than those on 
any other subject before the convention except the anti- 
aid amendment. The subject was thoroughly explained 
by Hart, who had studied the working of the system in 
Switzerland, Professor William B. Munro of Harvard, 
whose writings on the subject were considered authorita- 
tive, and others eminent in government and politics.” 
President Lowell of Harvard, and Ex-Mayor Mat- 
thews of Boston, were among those speaking in oppo- 
sition.“ An able report of one hundred and eight pages 
by the advisory committee supplied full information of 
the working of the system in other states and countries. 
On July 23, eight of the committee of fifteen on the ini- 
tiative and referendum“ reported a resolution in its 
favor.” 

The initiative provided that a law might be set in 
motion by a petition signed by ten voters and filed with 
the secretary of state, to be submitted to the legisla- 
ture at a single session. A petition for an amendment to 
the Constitution was to be submitted at two sessions. If 
the legislature refused to adopt such a petition by enact- 
ing a law or submitting a constitutional amendment to the 
people according to the provisions of existing law, then, 


© Post, July 1, 1917. 
Transcript, June 20, 1917. 

“ John W. Cummings, chairman, Joseph Walker, Sherman L. Whipple, 
Matthew Hale, Dennis D. Driscoll, George W. Coleman, Nelson Sher- 
burne, and Arthur K. Harriman. 
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on the addition of a certain number of signatures to the 
petition, the measure would be submitted to the people 
by the secretary of state at the next state election. 

The referendum provided that laws passed by the 
legislature, except emergency measures, should not 
take effect for sixty days and should be referred to the 
people if a petition calling for such a referendum were 
filed within that time; but laws for appropriations for 
current expenses were not subject to it. Measures re- 
stricted to particular cities and towns or other political 
divisions of the commonwealth were excepted from the 
operation of either the initiative or referendum. 

Seven of the committee® filed their dissent in an able 
and well written document“ the substance of which was 
generally ascribed to Lummus, then judge of the Dis- 
trict Court of Lynn, now justice of the Supreme Judicial 
Court, and the form to Professor Churchill of Amherst, 
which exhaustively set forth their principal objections 
to the measure. In brief, the dissenters described the 
proposal as a substitution of direct action by a majority 
of those voting for action by a body representing a ma- 
jority of the voters. Not denying that the power of a 
democratic government rests finally on the whole peo- 
ple, and that the will of a majority of the people must 
be relied on to express the will of the people, it drew a 
distinction between a majority of the people and a ma- 
jority of the voters. In Massachusetts, in 1916, there 
were 3,663,310 persons, of whom 775,889 were legal 
voters. Of these, 526,421 voted at the election of 1916. 
If a majority of those voting were to act hastily, sel- 


“ Charles F. Choate, Jr., Herbert Parker, Samuel L. Powers, Henry J. 
Lummus, George B. Churchill, William S$. Youngman, and Charles O. 
Bailey. 
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fishly, or ignorantly, the justification of majority rule 
would be swept away and democracy in that particular 
case would become a failure. Hence, the Constitution 
subjected the majority to checks and safeguards in order 
to obtain careful consideration of fundamental law. A 
provision like the one now proposed would be subversive 
of the solemn compact made by the people among them- 
selves at the institution of the government, and sweep 
away all the safeguards which the framers of the Con- 
stitution established for its stability and permanence. But 
the opponents admitted that the application of the ini- 
tiative to ordinary statute laws was a matter of expedi- 
ency, not of principle. The influence of capital and “the 
Interests” on the General Court, they asserted, was 
small and diminishing; a majority vote under the pro- 
posed plan would not be a real expression of public opin- 
ion, owing to the indifference and lack of knowledge and 
thoughtfulness of the people. The initiative really 
amounted to legislation by minorities controlled, in 
many cases, by special interests. People, as a rule, were 
more interested in men than in measures, and the effect 
of direct action on the character of legislators would be 
regrettable. Social unrest was not a justification for the 
adoption of the measure, and there was insufficient evi- 
dence of a real popular demand for it. In the debate 
that followed, the substance of the reply of the propo- 
nents to these arguments was, “Then you do not trust 
the people.” 

General debate began in the committee of the whole 
on August 7, 1917, and continued, with a few interrup- 
tions for consideration of other matters, until September 
27, when the committee was discharged and the debate 
shifted to the convention. There it finally ended on 
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November 28. At the outset no limit was put on the 
length of speeches, and the general discussion, covering 
about three weeks, was conducted without limit of time 
until near its close. 

Walker, floor leader for the proponents, opened the 
debate in a statesmanlike speech which won the approval 
of both parties.“ Drawing on his own wide experience 
in the legislature, he asserted its susceptibility to the 
sinister influence of invisible government. He main- 
tained the right of the people to appeal from the de- 
cision of the legislature, and that this right of appeal was 
useless if the courts decided that the law the people de- 
sired, as, for instance, workmen’s compensation, was un- 
constitutional. Therefore, the people should have a right 
to amend the Constitution on their own initiative. The 
preamble of the Constitution asserted the right of the 
people to amend their Constitution at pleasure; but the 
existing provision negatived that right. He referred to 
the experience of other states which had adopted the 
measure. Replying to the dissent he could not see what 
rights to liberty or property the measure took away. He 
asserted that every one recognized that a majority of 
those who voted, not a majority of those entitled to vote 
or of the entire population, constituted the political 
power of the state—and he quoted Abraham Lincoln to 
that effect. As to the voters’ inability to vote on measures 
directly, he was sure that a person could vote “yes” or 
“no” on a law submitted to him in writing, but who 
could tell what was in the heart of a politician running 
for office? He declared that one hundred and ninety 
delegates were pledged to the adoption of some such 


“ Choate, Debates, 11, 49; Churchill, idem, 78. 
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measure but conceded that as submitted it was susceptible 
of friendly amendment, but on the main issue they 
would not be pulled apart. 

Whipple, noted as a plaintiff’s lawyer, one of the ma- 
jority of the committee reporting the measure, spoke 
next in its favor. As this was one of the notable speeches 
of the convention, I quote a small part of it. Attacking 
the position of the remonstrants as disclosed in the 
minority report, he emphasized that “The resolution 
would break this compact [the Constitution] destroy 
constitutional rights, the rights of religious liberty; the 
right of property; the right of free speech; every right 
which our forefathers sought by the frame of govern- 
ment to preserve and protect from tyranny.” He asked: 


. .» Do they really mean that’ Do they really and sincerely, all 
the gentlemen who signed that paper, mean that? It is a pretty 
hectic statement and a pretty hectic state of mind for even this 
hot weather. (Applause) Somebody sees red. . . . And they say 
they will do it by a “mere majority.” That is an astonishing 
term. . . . What is a “mere majority”? How do we elect our 
Governors? Is it not by a “mere majority”? How do we elect 
our Legislature? Is it not by a “mere majority”? If the work 
done by this Convention is submitted to the people how do they 
pass upon it, adopting or rejecting it? Is it not by a “mere ma- 
jority”? ... 

Are they not mistaken in what is really threatened, in what is 
really imperilled? Let us see if it is not something else which 
has come to be considered in this Commonwealth a right—a 
right to take property through legislation from people who do 
not know that it is being taken (Applause); a right not to take 
property, but a right, as they call it, by special legislative favor 
and by special legislative license, to take from those who cannot 
help themselves the honest fruit of their toil and industry. (Ap- 
plause) Is not the real “right of property” the right to take the 
property of another by legislative chicanery—that is threatened? 
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Taking up constitutional amendment by the existing 
method of adoption by a two-thirds vote of the House 
and majority of the Senate in two successive years and 
then submission to the people, he asked: 


What may happen? In the Senate which has been called, per- 
haps unjustly “the graveyard of progressive legislation” twenty- 
one “wilful senators” may if they see fit, defy the will of all the 
rest of the Commonwealth . . . twenty-one men who may have 
been elected for this special purpose may put a negative upon a 
measure especially feared by certain interests . . . and they say: 
“Leave it that way, do not submit us to the mercies and terrors 
of a mere majority of seven hundred and fifty thousand voters 
of the Commonwealth. Our ancient liberties are safer if you 
leave them in the control of that ‘mere majority’ of the senators 
who defy the people of the Commonwealth if they please.” 


Continuing, he called attention to the growing social 
unrest and class hostility which had grown up between 
those who enjoy great wealth and the less fortunate— 
the rankling sense of injustice which these latter felt, 
nurtured by the belief that they suffered from legisla- 
tion framed by lobbyists and lawyers in the offices of 


great corporations and enacted by subservient legisla- 
tors: 


. . . You may say, if you please, that it is confined to certain 
sections of the poor and humble; I say it is not; men af educa- 
tion, men of standing, thinkers, patriots, all join in the expres- 
sions of apprehension as to the dangers with which this situ- 
ation confronts us. . . . It will be a step forward, a long step and 
an effective step, on the part of those who stand for social 
justice, who stand for a fairer and squarer deal, who stand for 
the right not only of the wealthy but of the toiler—the for- 
gotten man. (Vociferous applause ) 


The case of the opponents was opened by Charles F. 
Choate, Jr., generally considered the leader of the Bar, 
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but regarded in some quarters with suspicion as a cor- 
poration and defendant’s lawyer. In opening he paid 
tribute to Walker’s statesmanship, but waxed sarcastic 
about Whipple’s address and the harmony between 
“these two splendid sons of Brookline.” His argument 
added little to the minority report, but he appeared to 
better advantage in the answers to his hecklers. Stress- 
ing the inviolability of the social contract made in the 
cabin of the Mayflower, and later enacted in the Con- 
stitution, he argued that if the initiative and referendum 
were adopted, there might as well be no Constitution 
at all. There was nothing to indicate a demand for the 
passage of the measure; that if delegates were pledged 
to vote for it, as stated by Walker, it was in derogation 
of their duty to vote as they saw fit after due delibera- 
tion. This situation of pre-commitment was one of the 
sore spots of the convention. Pillsbury, alluding to it 
later, claimed that the convention “was disqualified at 
the outset to properly and impartially deal with the 
question, and that all argument against it was bound to 
fall upon the deaf ears of a pledged—for politeness, 
only, I will not say a packed—convention.” Therefore, 
Churchill, the leader of the opposition, who next took up 
the case, stated that he did so with a feeling akin to hope- 
lessness; yet if any speech made votes for the measure 
or confirmed the wavering, it was his. It was the greatest 
speech of the convention.” After fifteen years the im- 
pression of his lucid presentation, his winning personality, 
and his finished oratory remains charming and convinc- 
ing. Granting that the initiative and referendum was 
needed in other states and had worked well there, he 
asserted that there was nothing that required its adoption 
* Transcript, August 9, 1917. 
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in Massachusetts. He lauded the wisdom of the fore- 
fathers, who, after considering the democracies of the 
past, adopted a representative form of government, and 
limited the narrowness and selfishness of classes by a 
written constitution. He would rather go to the people, 
as “John Adams and his colleagues went to the people,” 
and say: 


. . - Accept still the restrictions on the exercise of your power. 
Trust yourselves wisely. Admit that you are human, and in 
your desire,—that is where the trust lies,—trust in the char- 
acter and purpose of the people,—in your desire to be impar- 
tial and just, recognize those things which in human life pre- 
vent us all from being wise and impartial and just, and exhibit, 
as you have exhibited for all these years, the same reliance upon 
the men you choose to frame your laws and the men appointed 
to interpret them. 


On August 9, Hale replied to Churchill and Choate, 
in an argument remarkable for its thoroughness, care- 
fulness of preparation, and apt citations of the sayings 
of former statesmen. Underhill, whose service in the 
legislature was equaled or exceeded only by that of 
Walker, Luce, and Lomasney, vindicated the honesty 
of that body and its leadership in social legislation in an 
earnest and effective address. 

The labor argument was taken up by Harriman, who 
repeated his warning against revolution given in the 
debate on the necessaries of life, and again pictured in 
fiery terms the unequal condition of labor before the law 
which direct action could alone remedy. He was an- 
swered by Underhill, who again took the floor and spoke 
for the great mass of common people and independent 
working men who were opposed to all extreme and revo- 
lutionary measures. Coleman of Boston, president of 
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Ford Hall Forum, urged the adoption of the initiative 
and referendum, to quiet the latent unrest—exemplified 
by apparently causeless strikes in manufacturing plants 
where labor had most considerate treatment. 

At this point, being personally concerned, I quote 
Bridgman’s account of the incident: 

There was a crisis in the debate when Mr. Loring of Beverly 
replied to the labor argument. This speech was one of the marked 
incidents of the entire discussion because the speaker had not 
claimed the attention of the members previously. He was an un- 
known quantity. He spoke without oratorial ambition, but made 
such a forcible and direct argument that he held the attention 
of the members to an unprecedented degree,” for, being the 
head of the well known Plymouth Cordage Works, which had 
been having troubles with its employees, he was recognized as a 
man with practical experience, while his subsequent position as 
author of the famous “Loring Amendment,” changing the form 
of the entire proposition and making it possible for members to 
vote for it who could not have supported it otherwise, put him 
in the position of being one of the master minds of the entire 
Initiative and Referendum debate. 


After the first two weeks of debate there was little 
doubt of the ultimate adoption of some form of the ini- 
tiative and referendum as applied to ordinary legisla- 
tion, and although the general debate continued nearly 
three weeks longer, the chief contest was on the appli- 
cation of the popular initiative to constitutional amend- 
ment. The proponents of the initiative and referendum 
cited the impossibility of progressive amendment of the 
Constitution as the strongest reason for its adoption. The 
opponents were equally insistent that the reduction of 
the Constitution to the level of a mere statute, to be 
changed at the will of a temporary majority of voters, 


» ° 
Bridgman, 49. 
™ Herald, September 1, 1917. 
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was the strongest reason why the initiative and refer- 
endum should not be adopted. Lummus and Raymond 
P. Dellinger, of Wakefield, introduced amendments to 
the proposal which, if adopted, would have excluded con- 
stitutional amendment from its operation. 

On August 22, the debate, which since August 9 had 
given way to that on the anti-aid amendment, was re- 
opened by Lummus in a forceful speech in favor of his 
amendment interspersed with spirited replies to many 
questions and interruptions by Hart and others. On the 
next day, his colleague from Lynn, ex-Senator Creamer, 
made an effective reply, and drawing from his own ex- 
perience, related dramatically how a proposed amend- 
ment, after having been agreed to by two-thirds of the 
House in two years, and a majority of the Senate in one, 
was defeated in the second year by an unexplained shift- 
ing of votes in the Senate, which had been confidently 
predicted in the lobby. On the same day the president 
of Columbia University, Nicholas Murray Butler, a 
visitor to the convention at the invitation of its presi- 
dent, delivered a short address inspired by the debate 
then in progress. Among other things, he said: 

In the first place, it is the essence of a sound constitution that 
the method for its amendment shall be such as to put within 
reach of the people, opportunity, after adequate consideration and 
discussion, to readjust it from time to time to new needs and 
for the solution of new problems.” 

This statement made a marked impression on many of 
the delegates. 

Both Dellinger and Lummus were bitterly attacked 
by the Boston American, which stated that “both pledged 
themselves without reservation, unless mental, to the 
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initiative and referendum.” It published their portraits 
and offered twenty-five dollars for the best caricature 
of them.” Fortunately Lummus was able to produce 
the written evidence of his preélection refusal to pledge 
himself,* and Sullivan of Lawrence, by reference to 
Lummus’s letter to the Union for a Progressive Con- 
stitution, and the reports in the papers of his speeches 
completely refuted the charge.” Robert Luce, speaking 
later, alluded to the matter as follows: 


First, however, let me say one word in the matter of indi- 
vidual duty. For nearly a year influences outside of this chamber 
appear to have resorted to every device conceivable that might 
make it impossible for a self-respecting man to vote for this meas- 
ure (Applause), and only yesterday the climax of a campaign 
of vituperation, of abuse, of coercion, of libel, of slander, was 
capped when motives were imputed to two members of this 
Convention which you and I know were absolutely false. ( Ap- 
plause. ) 


The conduct of the paper was again referred to on No- 
vember 1, 1917,” by Sullivan, of Salem, who wished 
the committee on rules to take the necessary steps to 
prevent it from making scandalous attacks on the mem- 
bers of the convention, particularly referring to the is- 
sue of that date in which it stated “Slackers Give Foes 
Chance to Hit I. and R.” Lomasney, with his usual di- 
rectness, said, “I trust the Convention will restrain itself. 
What is the use of making fools of ourselves? . . . The 
liberty: of the press is sacred”—in which view of the 
matter he was sustained by his favorite foe, Pillsbury, 


* American, September 7, 11 and 13, 1917. 
™ Debates, 11, 135, 136. 

® Debates, 11, 552. 
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and the motion was dismissed by general consent. But 
the resentment at this sort of outside interference was 
general. 

It was now evident that unless a more feasible way 
of amending the Constitution were found than the one 
then in existence, amendment by the initiative and ref- 
erendum would be adopted. On September 6, a motion 
to substitute for the initiative and referendum method 
of submitting a constitutional amendment to the people 
was moved by Loring. 

The measure reported by the committee added to 
the existing provision for specific amendment, provided 
by amendment 1x of the Constitution that amendments 
might be proposed in the General Court by a certain 
number of voters, where they would take the same 
course as amendments proposed by members. But if the 
General Court failed to submit them to the voters, then, 
on the addition of more signatures to the petition, the 
secretary of state should submit them to the voters at 
the next state election. The Loring amendment repealed 
the ninth amendment, and provided that specific amend- 
ments filed in the General Court either by its members 
or by certain numbers of voters, if adopted by a majority 
of the Senate and House sitting in joint session in two 
successive years should be submitted to the voters at the 
next general election—if not so adopted, should be lost. 
Loring was chairman of the committee on form and 
phraseology, in which committee the final form of the 
various measures was determined, and the interested 
parties habitually met on a nonpartisan basis to settle 
technical details; therefore his proposed amendment, 
which radically changed the measure, when submitted 
unofficially to the leaders of both parties, received their 
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careful consideration and ultimate approval, a result 
which probably could not have been reached had it 
been moved in convention as a party measure. As finally 
adopted, an amendment, if introduced by initiative peti- 
tion, was to be submitted to the people if it received the 
affirmative votes of not less than one-fourth of the mem- 
bers elected. 

On Friday, September 7, it was voted to close the de- 
bate on the twelfth by two set speeches for each side— 
and Cummings and Walsh represented the proponents, 
Luce and Parker the opponents. All four speeches were 
notable and important discussions of the subject, but had 
no appreciable effect on the result. 

Voting began on September 13. The first test vote was 
on the Dellinger amendment to exclude the Consti- 
tution from the operation of the measure; it was re- 
jected 129 to 148. The Loring amendment, on account 
of parliamentary complications, by consent was rejected 
without prejudice to being proposed again when the 
measure should come before the convention itself. 

September 27, the initiative and referendum with all 
the amendments was reported to the convention, which 
was then occupied with the details of completing the 
anti-aid and two other amendments which it had 
adopted, and arranging for placing them on the ballot 
at the next state election on November 6. On October 5, 
Walker moved to have the debate on the initiative and 
referendum closed on October 10 and to have it placed 
on the ballot at the election in November, 1917, but the 
motion was lost on roll call 106 to 116, Cummings and 
other initiative and referendum men voting in the nega- 
tive, and other efforts to accomplish the same purpose 
met a similar fate. In spite of its refusal to force the 
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initiative and referendum on the ballot that year, the 
convention negatived various motions to adjourn until 
the next summer after a lively debate in which Lomas- 
ney pointedly remarked that “God Almighty hates a 
quitter.” There was a good deal of bitterness; but the 
convention, under the leadership of President Bates, 
who took the floor, came to an agreement on October 
23 to sit until November 23, the initiative and refer- 
endum to have the right of way until adjournment. If 
the business was not finished on the date set, the con- 
vention was to sit until it should be. 

When the debate on the initiative and referendum 
was resumed, on October 9, Loring again moved his 
amendment, and it was voted to proceed with its con- 
sideration until finally disposed of. The proposal was 
strongly supported by Quincy, a radical and former 
mayor of Boston, also by Walker speaking for the ma- 
jority of the committee. Youngman, one of the minor- 
ity of the committee, and Luce, conservative, joined in 
its support. Kilborn of Worcester congratulated the con- 
vention on getting together, and so general was the 
agreement that the amendment was adopted by a viva 
voce vote. 

Although the elimination of the question of consti- 
tutional amendment settled the most important contro- 
versy involved in the contest and it was now generally 
conceded that the convention would ultimately submit 
some form of the initiative and referendum to the peo- 
ple, the question of material details and what sort of laws 
should be excluded from the operation of the measure, 
remained to be settled. 

The following subjects were finally excluded from 
the operation of the initiative, viz: religion; appoint- 
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ment, qualification, tenure, or removal of judges; re- 
versal of judicial decisions; powers, creation, or aboli- 
tion of courts; local measures; specific appropriations; 
the anti-aid amendment; propositions inconsistent with 
the Declaration of Rights; the right to trial by jury; and 
any part of the Constitution affecting the subjects thus 
specifically excluded. 

After this compromise was settled, Churchill, Luce, 
Underhill, Lummus, and some other leaders of the 
opposition resigned themselves to the fact that an ini- 
tiative and referendum measure would be adopted, and 
proposed only perfecting amendments. But many other 
amendments were offered, the purpose of which was 
to defeat the measure or make it unworkable. Many of 
these took the form of requiring an exaggerated num- 
ber of signatures to initiate a measure, impractical meth- 
ods of verifying signatures, and other elaborate pro- 
cedure. So many of these changes were proposed and 
adopted that Walker finally suggested that the bill was 
being written by its enemies and not by its friends. He 
seemed to grow weary of wrangling over verbal changes 
and was willing to leave the committee on form and 
phraseology to straighten them out. The measure had 
become so involved that this committee on November 
8 was given leave to absent itself from the sessions of 
the convention and devote its time to the drafting of 
a proper measure embracing the provisions already 
adopted. The leaders on both sides were consulted free- 
ly, and the committee, with notable assistance from 
Walker, Churchill, Luce, and Evans, their technical ad- 
viser, presented a simplified measure on November 21 
which in form met the approval of the convention. 


* Debates, 11, 703. 
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Four days were passed in voting on numerous ver- 
bal amendments and substitutions which, with the ex- 
ception of two minor matters, were all rejected. The 
voting was very close, and on an amendment carried by 
the conservatives (130 to 128) it was discovered that 
one delegate, by shifting his position, had been counted 
twice. Amidst great excitement, Pillsbury, who was in 
the chair, controlled the situation in masterly fashion, 
ordered the sergeant-at-arms to remove the worst of- 
fender, ruled that the double vote was cast by “inad- 
vertence,” and on reconsideration the vote was reversed. 
There were twenty-two roll calls, and the delegates be- 
came weary and impatient. Finally, on November 27, 
the measure was passed to be engrossed by a recorded 
vote of 163 yeas, 125 nays.” On November 28 it was 
voted viva voce to submit the matter to the people, and 
the convention adjourned to 1918. 

An article in the Boston Transcript of November 27, 
headed “Another Russia,” said, “The plain truth is that 
the tendency of the Walker Plan is to Russianize Amer- 
ica.” On November 28 there was an editorial in the Bos- 
ton American headed “Truth-Justice,” saying that “the 
great fight for democracy has been finally and com- 
pletely won.” Both papers agreed that the people would 
probably adopt the amendment, which they ultimately 
did in November, 1918, but only after a strenuous con- 
test. 


* Of the sixteen delegates-at-large, ten voted yes; two voted no; and 
four were unrecorded. 























XII 


REJECTED Proposats 
1917 

Some of the matters rejected at the session were, from 
a legal and social point of view hardly less important 
than those adopted. There was an interesting debate on 
the proposal to allow juries to determine civil cases by 
less than unanimous verdicts. Messrs. Whipple, Pelle- 
tier, and Sanford Bates were the principal, though not the 
only speakers in favor of the amendment. Rejection on 
July 27, 1917 was largely due to the splendid deferise 
of the existing law by Morton, McAnarney, French, 
Mansfield, and Lomasney, who insisted that requiring 
the agreement of all was the refuge of the poor and 
protection of the weak. Resolutions providing for a pub- 
lic defendant, the abolition of capital punishment, the 
right to challenge judge and jury, and proposing other 
changes in judicial procedure, were disposed of without 
serious controversy. 

Prior to the calling of the convention, one of the 
principal reforms demanded by progressives was the 
limitation of the power of courts to declare statutes un- 
constitutional, several proposals for such an amendment 
were filed. The committee on the judiciary reported 
that they ought not to pass. They were taken up for dis- 
cussion by the committee of the whole on Friday, July 
27, and ail disposed of on August 1, 1917. Charles 
Stoeber, member of the committee on the Bill of Rights, 
proposed that no judge or court should declare a law 
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passed by the people or legislature unconstitutional. 
Gerry Brown proposed that a law should not be declared 
unconstitutional by the court if one justice dissented, 
and Creamer of Lynn made a similar proposal if more 
than one judge dissented. Anderson of Brookline moved 
to amend this proposition by enlarging the number of 
dissenters to two-thirds of the whole court. This amend- 
ment was defeated 37 to 137, and Creamer’s proposal on 
a call of the yeas and nays, 77 to 161. The other pro- 
posals were rejected without record vote. 


XIII 
Tue SEconp SEssion 

1918 
The convention assembled on Wednesday, June 12, 
1918, and was addressed briefly by the president. He 
congratulated the members on the good feeling that 
bound them together as a body in spite of the heat of 
debate, and cited the losses of membership by the deaths 
of Messrs. Walter F. Russell of Brockton, Ex-Attorney 
General Dana Malone of Greenfield, J. Warren Bailey 
of Somerville, and Ex-Governor John Q. A. Brackett 
of Arlington. Appropriate action on their demise was 
taken by the convention. Ten of the younger men had 
enlisted and were serving in the army and navy.” 
George W. Anderson had been appointed judge of the 
United States Circuit Court, which prevented his further 


® Charles S. Bird, Jr., of Walpole; Charles P. Curtis, Jr., of Boston; 
Theodore W. Ellis, of Springfield; Charles P. Howard, of Reading; 
Daniel J. Marshall, of Worcester; Daniel A. Martin, of Holyoke; George 
H. McCoffrey, Jr., of Boston; John L. Murphy, of Chelsea; Augustus 
W. Perry, of Boston; and Henry H. Wheelock, of Fitchburg. 
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attendance in convention, and Matthew Hale was kept 
away most of the time by war work; so only three hun- 
dred and four delegates remained available. The attend- 
ance was less regular than at the first session. Besides 
those engaged in the war, some delegates were busy with 
trials in court, although all judges recognized attend- 
ance in the convention as a valid excuse for postpone- 
ment of a case. Some of those who had come to the con- 
vention on account of their interest in the initiative and 
referendum or anti-aid amendments seldom attended 
after those matters were disposed of. On the whole, they 
were not missed. 

The winning of the war was the absorbing interest 
in the convention, as elsewhere. The public trading in 
the necessaries of life and absentee voting amendments 
had been submitted to the people and adopted by them 
to meet the exigencies of the war. Although an interim 
recess committee of distinguished members appointed 
in the first sesson reported that no new constitutional 
questions had been revealed by the war, there was a 
general feeling that the perfection of the frame of 
government had become more important than ever. But 
there was no more agreement than before as to whether 
the perfected government should be more centralized or 
more democratic. 

In addition to its legislative activities in 1917, the 
convention had received and been addressed by Gov- 
ernor McCall; the Italian war mission, headed by 
Prince Udine and Marquis Luigi Borsovelli di Refredo; 
the Belgian mission, headed by Baron Moncheur; the 
Russian mission, headed by Ambassador Bakhmetieff ; 
and, in 1918, by the Imperial Japanese war mission, 
headed by Viscount Ishii. On June 13, 1918, a detach- 
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ment of nearly one hundred of the so-called “Blue 
Devils” of France, in uniform with banners waving, 
charged down the aisle to the Speaker’s desk. Lieutenant 
Le Moal in charge of the detachment replied to the 
president’s welcome in a short and warlike address. On 
October 18, 1917, the convention had listened to ad- 
dresses from Governor McCall, President John L. 
Bates, and Governor Aiken in aid of the second liberty 
loan, and on November 28 passed resolutions in recog- 
nition of the members’ appreciation of the loyalty and 
courage of citizens under arms. On July 18, 1918, it 
passed resolutions on the death of Lieutenant Quentin 
Roosevelt, and on August 21 expressed its appreciation 
of the members of the convention in military and naval 
service. On June 25, 1918, it celebrated the victory of 
the Italian army, and on July 19 that of the American 
army in France. On various occasions it received mem- 
bers and the sons of members who had entered military 
or naval service. On August 8, 1918, returning soldiers 
were admitted to the floor. 


XIV 
Business TRANSACTED 
1918 
The first business transacted after the opening of the 
session was the amendment of the rules to curtail the 
unlimited right to debate and to interrupt the speakers 


in committee of the whole, both of which privileges 
had been abused in the previous session.” Unfinished 


" The final vote was: 130 yeas, 123 nays. 
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business was then taken up. A batch of proposals to es- 
tablish the initiative and referendum for cities and towns, 
and constitutional amendment by direct reference to the 
people, and other sweepings of the initiative and refer- 
endum contest were summarily dismissed. Proposals for 
the election of judges and changes in their tenure of 
office were debated at length, but all rejected by decisive 
majorities. A proposal to allow the legislature instead 
of the courts to determine what laws fell within its police 
power was dismissed after a brilliant debate between 
Brooks Adams for, and Pillsbury against. 

The distinguishing characteristic of the second session 
was its conservatism. Although eighteen amendments 
were adopted, only five of them were in derogation of 
the existing personal or property rights of the individ- 
ual. 

The personal liberty of the citizen was restricted in a 
new way by the amendment providing for compulsory 
voting. The committee on suffrage reported against a 
resolution proposed by James T. Barrett of Cambridge, 
that the General Court should have authority to provide 
for compulsory voting. When it was reached on the 
calendar on July 10, 1918, it was rejected without de- 
bate. On the next day reconsideration was voted on the 
motion of Smith of Provincetown, ably and eloquently 
supported by McAnarney, who on that occasion made 
one of the few speeches in the convention which reversed 
its attitude towards a measure. He argued that the safety 
of the state depended on the exercise of the franchise, 
that voters are notoriously lax in the performance of 
their duties, and that the state had as much right to com- 
pel those eligible, to vote, as it had a right to draft those 
eligible, to fight. On roll calls the amendment passed 
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to its third reading 108 to 96, was engrossed 96 to 90, 
then rejected 104 to 106, reconsidered 127 to 67, and 
finally, at the end of its stormy passage, submitted to 
the people 148 to 96, and ratified by them 134,138 to 
128,403. A similar provision exists in one other state. 
The General Court has not yet passed such a law. 

Four amendments extended the right of the state over 
private property. One affirmed the state’s interest in con- 
servation, development, and utilization of the agricul- 
tural, mineral, forest, water, and other resources which 
had been heretofore wholly left to individual enterprise. 
On this question the principle of the public trading 
amendment, which the people had adopted by a large 
majority, was decisive, and the amendment was adopted 
by a vote of 136 to 86, and ratified by the people 
178,111 to 102,768. 

A further invasion by the state of private rights was 
made by the amendment which affirmed that the preser- 
vation of ancient landmarks and property of historical 
or antiquarian interest is a public use, and authorized the 
commonwealth and cities and towns to take them over 
according to law and upon the payment of just com- 
pensation. The public trading and public resource amend- 
ments permitted the state to take private property and 
assume private functions for material welfare. This 
amendment went further and allowed the state to take 
private property to satisfy sentimental or patriotic desires 
of the people. Nevertheless, it was advocated by Clapp 
and other conservatives, who had opposed the exercise 
of the powers of the public trading amendment except 
in times of war or distress. It was adopted without a 
record vote, and ratified by the people 183,265 to 81,933. 

The bill board and zoning amendments differed 
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from the two preceding amendments because they did 
not purport to take the property of the individual, but 
only to regulate its use under the police power. They 
therefore provided no compensation to the owner for 
his loss or damage by their application to his premises. 
The bill board amendment was debated first. 

The committee on public welfare, of which Gover- 
nor Brackett had been chairman, reported unfavorably 
before his death, on twenty-five proposals to permit 
legislation to regulate advertising in public ways or in 
sight of them. Parker, when attorney-general, had ad- 
vised the legislature that it had this power, but the 
court held that the right of the public under the police 
power, to interfere with the use of private property, was 
limited “to the protection of the Public Health, safety 
and morals, and to a limited extent to the general wel- 
fare.” This amendment extended the right to restrict the 
use of private land for aesthetic reasons only. No other 
state had thus limited the use of land outside of the 
limits of the highway. Loring thought that such a regu- 
lation was a taking of property for which compensation 
should be paid, but Choate, admitting that it was a close 
question, thought that it was a matter of regulating a 
nuisance. James P. Richardson, Ralph L. Theller, Wal- 
cott, and Dutch (conservatives) ably presented the legal 
rights of the people. Flaherty and Sawyer, Progressives, 
members of the committee, supported the unfavorable 
report. On the point of desirability Brooks Adams, radi- 
cal, argued that the proposition was only another in- 
stance of the conflict of private interests with public 
rights, and E. Gerry Brown, Labor, said it was sheer 
commercialism to oppose it. The agreement with these 
views was so general that the proposal was adopted with- 
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out record vote on August 13, and ratified by the people 
by a vote of 193,925 to 84,127. 

The question as to whether the bill board amend- 
ment is invalid under the provisions of the Federal Con- 
stitution prohibiting the taking of property without due 
process of law, was discussed in debate, is now being 
litigated, and at the time of writing has not yet been 
finally decided. 

Having adopted one amendment restricting the in- 
dividual in the use of his property for aesthetic reasons, 
there was not much hesitation in extending the existing 
constitutional power of the General Court to legislate 
“for the good and welfare of the Commonwealth” so 
that “welfare” should include the regulation of smells, 
sights, sounds, and the zoning of buildings. The matter 
was taken up on June 26, immediately after the debate 
on the bill board amendment. Zoning had been pro- 
vided for by the legislature without constitutional pro- 
vision in New York and Illinois, but in Massachusetts 
the General Court refused to pass such a law on account 
of the adverse dicta of the court in Welch v. Swasey™ 
and the Boston Advertising Company case. Pillsbury 
feared that the proposal, if passed, might lead to the 
segregation of negroes, but after the legal situation had 
been explained by Judge Walcott of Cambridge, the 
proposal, in a new form moved by Clapp, was read for 
the third time on the same day, passed to be engrossed 
on August 13, submitted to the people on the fifteenth, 
and ratified by them on November 6, 1918, 161,214 to 
83,095. 

No other amendments were adopted changing the 
relationship of the individual and the state, but several 


“ Constitution, Part II, Ch. 1, § 1, Art. IV. 
* 193 Massachusetts, 364. 
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were rejected. The other amendments adopted which 
essentially modified the Constitution were those regu- 
lating the legislative and executive divisions of govern- 
ment. 

Proposals for biennial elections of state officers, coun- 
cillors, and members of the General Court, and sessions 
of the General Court excited more general interest both 
inside and outside of the convention than any other 
measure except the initiative and referendum and anti- 
aid amendments. Although annual state elections had 
once been an American institution, Massachusetts was 
the only one of the forty-eight states where the practice 
was retained in 1917. A proposal for such an amend- 
ment had been submitted by the legislature to the peo- 
ple in 1896, and was then rejected, but the platform of 
all three parties in 1917 contained resolutions favoring 
biennial elections. It was declared on the floor that Bird, 
Progressive, had forced the resolution on the Republi- 
cans. The committee on suffrage reported against bien- 
nial elections, but Churchill, encouraged by Anderson 
of Newton, moved to substitute the biennial amend- 
ment for the adverse report. He made the opening and 
principal speech in favor of the amendment; and an 
animated, not to say acrimonious, debate followed. Dris- 
coll reported that union labor was opposed to it. The 
objectors contended that frequent appeals to the elec- 
torate were the fundamental principle of democracy and 
prevented the representatives of the people from assum- 
ing too much power or forgetting their responsibility to 
their constituents, and coming under the influence of 
“the Interests.”” The proponents were equally confident 
that the people tired of such frequent voting and neg- 
lected their duty; and that there was less continuity of 
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purpose where those elected to office were continually 
changing, and less honest regard for duty where re- 
election was always impending. Replying to this argu- 
ment, the objectors asserted that less frequent elections 
favored “the Interests” who were on the job all the 
time, while the people acted only when there was an 
election, to which the proponents retorted that “the In- 
terests” controlled the elections. It was argued that bi- 
ennial elections would save the commonwealth half a 
million dollars a year, which, it was pointed out, 
amounted to about twenty cents per capita. An amend- 
ment for the recall of officers was swept aside; and an 
independent proposal for biennial sessions of the General 
Court was emphatically rejected. The amendment for 
biennial elections was submitted to the people on call of 
the yeas and nays 132 to 104, and was adopted by them 
142,868 to 108,588. 

One of the principal reasons for advocating biennial 
sessions of the General Court was the large number of 
statutes enacted yearly as evidenced by the growing bulk 
of the blue books. Most acts were matters of special 
legislation, such as extending the life of a corporation to 
permit it to wind up its affairs, or allowing a town to 
sell part of its cemetery or grant a pension. As Luce 
pointed out, any one of these acts was necessary to right 
a wrong, and the remedy was not to curtail sittings of 
the legislature, but to allow it to delegate its powers to 
pass private acts to some administrative board whose de- 
crees should have the force of law until revoked. The 
committee on state administration and the executive 
sitting jointly unanimously reported such a measure, 
but although advocated by most of the best minds of 
the convention, the proposition was too much of an in- 
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novation and departure from the separation of powers 
under the existing system of government. So it was re- 
jecied, 55 to 94. 

What became the fifty-second amendment permitted 
the General Court to adjourn within sixty days from 
the beginning of its session for not more than thirty 
days. This was done because in Massachusetts every 
citizen has a constitutional right to petition and be 
heard, and therefore a bill can not be “pigeon-holed,” 
but committees must hold a hearing and report on every 
bill referred to them. Much of the time at the beginning 
of sessions of the legislature is therefore given to com- 
mittee hearings, and this provision was made to enable 
the committees to give their uninterrupted attention to 
these hearings. é; 

What afterwards became the sixty-fifth amendment 
forbade the appointment of members of the legislature 
to offices created during their terms, except on commit- 
tees to make a general revision of the statutes. This ac- 
tion was taken because it had become a practice of the 
legislature to appoint recess committees, each member 
of which usually received one thousand dollars for serv- 
ices often requiring but little time, and in the estimation 
of the public of little value. The matter had assumed 
the proportions of a public scandal. 

The committee on the executive (Quincy, chairman) 
reported eight proposals for amending the organiza- 
tion of the executive department and powers of the 
governor. The first of these provided that this depart- 
ment should include all functions and officers not in- 
cluded in the legislative and judicial departments, and 
that the governor should be the only elective officer, 
all the others being appointed by him. This measure, 
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usually referred to as the “short ballot,” had the sup- 
port of the leaders of the convention; but a large ma- 
jority of the delegates clung to the democratic principle 
of elective officers, and the measure was rejected 59 yeas 
to 115 nays. A similar fate met the proposal that in the 
law department the attorney-general only should be 
elected, and the district attorneys should be appointed 
by him, although ably advocated by Pillsbury, himself a 
distinguished attorney-general, Bartlett, and Brooks 
Adams, a persistent advocate of strong government. 
Nevertheless, five amendments were adopted regulating 
the executive department and strengthening the power 
of the governor. The most important of these required 
the two hundred and six commissions established by the 
legislature and exercising executive functions to be con- 
solidated into not more than twenty departments under 
the control of the governor. 

What afterwards became the sixty-third amend- 
ment required the governor to submit a budget to the 
legislature and allowed him to veto particular items in 
the appropriation bill. Another amendment allowed him 
to return a bill to the legislature for further considera- 
tion before taking final action on it, and another pro- 
vided for succession in his office. 

Two amendments were adopted regulating the finan- 
cial policy of the state, the sixty-second, which forbids 
the loaning of the commonwealth’s credit to individuals 
or privately-owned corporations, but authorizes it to 
borrow money to repel invasions, suppress insurrections, 
or aid the United States, and the sixty-third amendment 
already referred to. 

Sundry miscellaneous proposals were adopted. The 
fifty-seventh amendment makes women eligible for 
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the office of notary public; the fifty-eighth provides 
for the retirement and pensioning of judges; the fifty- 
ninth provides that corporate charters shall be subject 
to revocation. Two amendments were passed adapting 
the militia system to the relations now existing between 
the states and the Federal Government. 


XV 
REJECTED Proposa.s 
1918 

There were several matters on which the public ex- 
pected amendments to be submitted to it, but with which 
the convention, with characteristic conservatism, de- 
clined to meddle. The most important of these was taxa- 
tion. The taxation system of the commonwealth had for 
many years aroused more general public interest than 
any other constitutional question, since it affected rich 
and poor alike. Seventeen proposals to amend the tax 
laws had been filed, and a pamphlet on the subject had 
been prepared by the commission. 

As heretofore noted, two exceptions to the general 
provisions that taxes must be equal and proportional 
had been lately made by the forty-first amendment, 
which empowered the General Court to prescribe special 
methods of taxation to wild and forest lands, and the 
forty-fourth, which empowered the General Court to 
tax income and exempt the property from which it was 
derived. The general purpose of the seventeen proposals 
was to allow the classification of property for the pur- 
poses of taxation and to eliminate wholly the word “pro- 
portional” from the Constitution. The single-taxers, who 
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wished all taxes to be assessed on land; the manufac- 
turers, who wished to exempt machinery from taxation; 
and in general, any group who wished to shift their 
burden to some other group, were in favor of the propo- 
sition. 

The committee on taxation, the chairman, Guy W. 
Cox, and Charles Francis Adams, dissenting, reported a 
measure which was amended and rewritten by the com- 
mittee on form and phraseology, practically accom- 
plished this purpose. The question was thoroughly de- 
bated both from the economic aspect and the side of so- 
cial justice. The change was strongly advocated by Wil- 
liam D. T. Trefry, who was then tax commissioner 
for the commonwealth, and Creamer, both members of 
the committee, Joseph Walker, Progressive, and Wash- 
burn of Worcester, conservative, joined in arguing it in 
exceptionally able speeches. Cox spoke strongly against 
the measure, and the usual charge of tax-dodging was 
made by Lomasney and others against those favoring 
the measure. It went to its third reading on June 27 by 
a record vote of 129 to 87, but it was lost on adoption 
107 to 121, the convention finally deciding to adhere 
to the view of the fathers expressed by Chief Justice 
Bigelow, that the “rule of proportion was based on the 
obvious and just principle that the benefit which each 
person derives from government has direct relation to 
the amount of property which he possesses and enjoys 
under its sanction and protection.” All measures affect- 
ing labor and labor disputes were rejected by the con- 
vention. Proposals involving the proposition that labor 
is not a commodity, the right of laborers to combine, 
strike, and do collectively anything they might do singly, 

“ Oliver v. Washington Mills, 11 Allen 268, page 275 (1865). 














REJECTED PROPOSALS 71 


and to forbid injunctions or the interference of the court 
in labor disputes, had been reported unfavorably by a 
majority of the committees on labor and judicial pro- 
ceedings, sitting jointly. 

James A. Lowell, a distinguished lawyer, afterwards 
judge of the United States Circuit Court, and former 
member of the legislature, and Pillsbury, the chairman 
of the two committees,” reported in writing for the ma- 
jority, and E. Gerry Brown, Samuel Ross, James A. 
Donovan, John J. Shea, and Mark N. Skerrett dis- 
sented. Brown wished to sever the resolution defining 
the character of labor as a personal right and not as a 
commodity, from the proposal to limit the power of the 
court to deal with it as property.” Nine of the members 
of the committee filed a further report suggesting that 
the convention consider some measure for settling labor 
disputes, such as compulsory arbitration, the latter not 
being otherwise before them, and later, John D. W. 
Bodfish, the blind member from Barnstable, moved such 
an amendment. The debate was opened on July 18, 
1918, by Timothy J. Driscoll, a horse-shoer by trade, 
formerly secretary-treasurer of the Massachusetts state 
branch of the American Federation of Labor, who cited 
his personal experience in certain strikes and labor dis- 
putes to show that the employers of labor used injunc- 
tions to destroy free speech, and the personal rights that 
belong to every American citizen. He said labor be- 
lieved in stopping the courts. He was supported by Don- 
ovan of Lawrence, and Moriarty, both representatives 
of union labor. Harriman again drew a fervid picture of 
the dangerous social unrest due to labor’s unequal rights 


“ Documents, 337-347. 
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before the law, and asserted that it did not trust the 
courts. Brown argued that labor should be treated as a 
purely personal right, and asserted that to treat it other- 
wise was to uphold slavery by law. Underhill, formerly 
a laboring man, made a courageous and impressive 
speech, citing the tyranny of union labor, and pleading 
for the right of every man to work, and for equality be- 
fore the law. Pillsbury and Lowell, ably supported by 
Powers, argued for the rights of the public at large, 
deprecated discrimination in favor of labor, and ine- 
quality before the law of any person or classes. Bodfish 
moved to substitute the amendment above referred to 
empowering the legislature to make provisions for the 
settlement of labor disputes. The discussion became more 
acrimonious, and the Bodfish amendment was rejected. 
Thereupon, on July 19, 1918, after two days’ debate, 
the resolution to regulate injunctions in labor disputes 
was rejected 126 yeas to 97 nays. The latter figure was 
the largest number of votes cast in favor of any strictly 
labor measure. 

The committee on labor (Lowell, chairman) re- 
ported an article of amendment empowering the Gen- 
eral Court to pass laws regulating and restricting the 
hours of labor.” Consideration was begun on June 25, 
1918, and the resolution was amended on motion of 
Walker, of Brookline, by adding “and establish a mini- 
mum wage.” Later, an attempt again to divide the re- 
solve was defeated, 92 to 17. The debate was lively, and 
the division between delegates did not follow party lines. 
Its most effective supporter was Charles F. Dutch, a 
lecturer at the Harvard Law School and a member of 
the minimum wage commission under the existing 
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law. This commission had power to establish a minimum 
wage for women and minors in certain industries, but no 
means of enforcement other than advertising persons 
who did not conform to their wage schedules. Walker, 
Progressive, and Harriman, Coleman, and Brown, labor 
men, favored it. Lincoln Bryant was conspicuous in op- 
position. Francis N. Balch, with a considerable follow- 
ing, wished to divide the question, and vote “yes” on 
the first half, and “no” on the other half, and failing 
this, opposed the whole. Loring and Powers opposed the 
proposal, and Pillsbury characterized it as a quack rem- 
edy which did not go to the root of the disease. A motion 
by Bodfish to substitute compulsory arbitration was lost, 
and the measure was passed to be engrossed on July 31, 
by a vote of 100 to 38. Two weeks later there was a 
complete reversal of position. On August 13, the ques- 
tion of submitting the amendment to the people came up, 
and Driscoll presented evidence that union labor was 
opposed to it. Lowell, chairman of the committee, said: 


It is only a question of who shall rule. Shall the labor organi- 
zations and the capitalists together? Shall they fight it out with 
no one over them, or shall the people of Massachusetts tell them 
what they shall do? If you wish the people of Massachusetts to 
have this power, vote for the Amendment to the Constitution. 
If you wish the labor organizations or labor men and capitalists 
to have that power, vote against it. 


The convention refused to submit the amendment to 
the people by a roll call vote, 68 yeas, 120 nays. Other 
proposals of minor importance affecting labor were ad- 
versely reported and disposed of without noteworthy 
debate. In the session of 1919, specificially held to con- 
sider the re-arrangement of the Constitution, Bodfish 
again attempted to bring the matter of compulsory ar- 
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bitration before the convention, and introduced a pro- 
posal to authorize the General Court to provide for the 
adjudication of industrial disputes, but the convention 
sustained an adverse report of the committee on rules 
and refused to consider the proposal. 

Unquestionably the public had very much on its mind 
matters of social welfare, and this was shown by the fil- 
ing of twenty-four proposals concerning it. Acting on 
these, the committee on social insurance reported prac- 
tically unanimously an article of amendment empower- 
ing the General Court to establish systems of social in- 
surance, including pensions for old age, or physical dis- 
ability, health and unemployment insurance, and com- 
pulsory workman’s compensation. The only dissenter, 
Bodfish—concurring in the general principle, moved a 
shorter and broader measure which left the legislature 
unlimited power to adopt any system of social insurance, 
relief, or protection it might see fit. In this view Edward 
Carr, another member of the committee, apparently 
concurred, and it gained the support of Coleman, who 
believed that too little on the subject was yet known to 
justify anything but a broad amendment. The labor men 
concurred in this view, but it was rejected 28 to 100. 

A proposal filed by George, to prevent the creation 
of a privileged class by the granting of official pensions, 
was reported by the committee on the Bill of Rights and 
gave rise to one of the liveliest debates of the session— 
not devoid of personalities. Lomasney and Judge Wal- 
cott advocated it as one of the most important matters 
before the convention. It gave rise to a witty passage of 
arms between William H. Sullivan and Underhill, but 
after being recast and amended it was finally rejected 
on August 14, 99 to 67. 








XVI 
Pre-E.vection Contest 
1918 

The pre-election contest in 1917 was confined to the 
ratification of the anti-aid amendment. In 1918, there 
was a drive against the adoption of any amendment. The 
“Union to Defeat All Amendments” published articles 
in the newspapers and issued circulars recommending 
voters to vote “no” on all amendments, because so many 
voters were absent in France, and also because the con- 
vention was stated to be inferior in character to the aver- 
age legislature; further, because some of the measures 
submitted were objectionable. These circulars appeared 
over the signature of about one hundred persons, but 
had no perceptible effect on the election. As reported to 
the secretary of state the expenses of the union were 
$539.82. The bill-boardmen had a little campaign of 
their own by posters, mostly in opposition to all the 
amendinents. 

The great contest in the ratification election was over 
the initiative and referendum amendment. Commit- 
tees were organized for and against, which had the sup- 
port either in person or money of many of the most 
prominent citizens of the state. Churchill was chair- 
man, and Judge Morton was a member of the commit- 
tee in opposition. Thirty individuals, mostly bankers or 
business men, contributed from five hundred to one 
thousand dollars each. Among these, was Henry L. Hig- 
ginson, often characterized as our First Citizen. The to- 
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tal fund raised as reported to the secretary of state, was 
$88,418.55—the largest ever reported in a state cam- 
paign. The number of persons employed by the com- 
mittee, including members of the convention and of the 
legislature, was very large. They argued against rati- 
fication in public meetings, joint debates, and private in- 
terviews. They issued an able and well-edited pamphlet 
giving reasons why the measure was not needed in Mas- 
sachusetts, or was objectionable. 

The committee in favor of the initiative and refer- 
endum was headed by Walker, and was made up of sixty 
prominent men, many of whom had been already active, 
either inside or outside of the convention, in promoting 
the measure. Their return shows that the total fund 
raised by them was $3,003.40, contributed in moderate- 
sized amounts with the exception of one thousand dol- 
lars given by Guy Currier, a well known lawyer with a 
large corporation practice. Their chief expenses seem to 
have been for rent, printing, and postage. 

The amendment was ratified by the close vote of 
170,646 to 162,103. Although the vote was the largest 
on any amendment submitted that year, the majority 
of 8,543 was the smallest given to any. While the anti- 
aid amendment obtained a majority in every county, the 
initiative and referendum had a majority only in Suf- 
folk and Plymouth Counties. 

Nearly six-sevenths of those voting for governor in 
1917 also voted either for or against the three amend- 
ments submitted in November of that year, the anti- 
aid amendment receiving the highest percentage of any 
amendment submitted in either year. In 1918, the vote 
of the initiative and referendum was the largest cast 
on any amendment, but was only a little over three- 
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fourths of the vote cast for governor. The fact that the 
convention was still in session when the election of 1917 
was held, and that only three amendments, one the sub- 
ject of a religious controversy, and the two others war 
measures, were then submitted, as compared with nine- 
teen amendments submitted in 1918, probably accounts 
for the difference. 


XVII 
THE SEssION OF 1919 
REARRANGEMENT OF THE CONSTITUTION 


As already noted, the need of a general revision of the 
Constitution was one of the principal reasons given by 
both Governors Walsh and McCall in recommending 
the call of a constitutional convention. 

The original Constitution had been specifically 
amended forty-four times and had not had any general 
revision since its adoption in 1780. About one-third of 
the original text and its amendments was obsolete or 
repealed, and the letter of the law had become so con- 
fused and contradictory that it was difficult to ascertain 
which of its provisions were in force. 

Such a general revision was beyond the power given 
the General Court by the ninth amendment to submit 
particular and specific amendments to the people, and 
could be properly or practically undertaken only by a 
convention. The convention act made provision for such 
a revision. Section 6 provides that 

. any revision, alterations or amendments when made and 
adopted by said Convention shall be submitted to the people for 


their ratification and adoption, in such manner as the Conven- 
tion shall direct, and if ratified and adopted by the people in the 
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manner directed by the Convention, the Constitution shall be 
deemed and taken to be revised, altered or amended accord- 
ingly, and if not so ratified and adopted the present Constitution 
shall be and remain the Constitution of the Commonwealth. 


The people voted in favor of holding a convention “to 
review and amend the Constitution.” 

The convention sat for two long sessions in 1917 and 
1918, and submitted to the people twenty-two specific 
amendments, three of which were adopted in 1917, and 
the other nine were to be voted upon in November, 
1918. Having made all the specific amendments it de- 
sired, the convention, on August 20, 1918, just before 
adjournment for the session, took up the work of re- 
vising the Constitution by adopting an order introduced 
by Albert H. Washburn of Middleborough, providing 
for the appointment of a special, unpaid committee con- 
sisting of the president and eighteen other members of 
the convention to be appointed by him “after the sub- 
mission to the people of all Amendments proposed by 
the Convention, to arrange the Constitution, as amended, 
under appropriate titles and in proper parts, chapters, 
sections and articles, omitting all sections, articles, clauses 
and words not in force, and make no substantive change 
in the provisions thereof,” and that printed copies show- 
ing in detail such omissions, etc., should be mailed to 
each delegate. “Any rearrangement of the Constitution 
with its Amendments, made and adopted by the Con- 
vention shall be submitted to the people for their rati- 
fication and adoption in such manner as the Convention 
shall direct.” 

In explaining his order Washburn said that ours was 
the longest of the original constitutions and during 138 
years had been amended 47 times. There had been 
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amendments—in many cases amendments of amend- 
ments, and even amendments of amendments of amend- 
ments, all printed as addenda to the original document, 
and it was a difficult thing for the average person to find 
out what the exact constitutional provisions on any sub- 
ject were. Lord Bryce had not failed to comment upon 
its form, and if the additional amendments submitted to 
the people by the convention were all adopted, the re- 
sult would be still more confusing. As a matter of fact, 
after these amendments were adopted, the original Con- 
stitution consisted of about 24,160 words, of which 
12,980 were in the amendments and only about 16,380 
were still in force and effect. Following a late precedent 
in Maine, Washburn in his order called the proposed 
new draft of the Constitution a “rearrangement” instead 
of a “revision,” as he, as well as the other members of 
the convention, were desirous of retaining for words 
and phrases in their new position the interpretation here- 
tofore given them—but the use of the word “rearrange- 
ment” instead of “revision” was unfortunate, as the 
court, in afterwards deciding that the “rearrangement” 
was not the Constitution, were of the opinion that the 
use of the words “rearrange” and “rearrangement” in- 
dicated that the convention had no intention to “revise” 
the Constitution, although they were used interchange- 
ably by the members in debate, and the president in his 
valedictory in 1918, after reviewing the work accom- 
plished, said: 


It has seemed to the Convention that its work could not be 
complete until it had submitted to the people a revised draft of the 
Constitution that should incorporate therein all the amendments, 
nearly fifty in number, adopted since the original Constitution of 


1780. 
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The order was adopted and the committee appointed 
was: President Bates, ex officio, Morton, Pillsbury, 
Walker, Loring, Parker, Hart, Washburn of Middle- 
borough, Cummings, French, Hibbard, Bolster, Creed, 
Jones, Swig, Dresser, Richardson, Frost, and Garland. 
The sub-committee appointed by the president was: 
Morton (chairman), Hart (clerk), Pillsbury, Parker, 
and Loring. 

This sub-committee began its work immediately after 
the adoption of the nineteen amendments in Novem- 
ber. The task of rearranging the scattered provisions of 
the Constitution was undertaken by the chairman, Judge 
Morton. Hart, assisted by Evans, technical adviser of 
the convention, took charge of the clerical work and of 
very numerous details of making the cross references, 
indexes, and printing the documents submitted to the 
general committee and to the convention. The sub- 
committee met often. Special parts of the revision were 
assigned to its individual members, and they individ- 
ually and collectively examined the whole, and the re- 
ports submitted to the general committee, which met 
in May and considered the draft of the sub-committee. 
The enacting clause, as reported by the sub-committee to 
the general committee, read as follows: 


Art. 159. Upon the ratification and adoption of this consti- 
tution by the people, the constitution heretofore existing, with 
all amendments thereto, shall be deemed and taken to be revised, 
altered or amended accordingly. All laws not inconsistent with 
this constitution, and all rights, remedies, duties, obligations, and 
penalties, which exist and are in force when this constitution is 
ratified and adopted, shall continue to exist and be in force as 
heretofore until otherwise provided. 


Dresser objected to the adoption of the rearrangement 
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as a new Constitution. If this were done, he feared that 
interweaving the many amendments with the original 
text, then reénacting the whole, might so color the 
meaning that prior interpretations of the original text 
would be no longer applicable. Parker sustained the same 
view. Several other forms were suggested and discussed, 
and finally the following “enacting clause” which Roger 
Hoar, one of the commission to supply information to 
the convention, afterwards characterized as the “suicide 
clause,” was adopted :™ 

Art. 157. Upon the ratification and adoption by the people 
of this rearrangement of the existing constitution and the amend- 
ments thereto, the constitution shall be deemed and taken to be 
so rearranged and shall appear in such rearranged form in all 
future publications thereof. Such rearrangement shall not be 
deemed or taken to change the meaning or effect of any part 
of the constitution or its amendments as theretofore existing or 
operative. 
In discussing this draft, Walker expressed the belief that 
the clause was ambiguous, but the opinion was expressed 
by Judge Morton that the clause was one of construc- 
tion, and that the rearrangement, if adopted by the 
people, would be the Constitution. Pillsbury and Gar- 
land expressed the same view, in which Walker finally 
acquiesced. Apparently Parker thought otherwise, and 
had proposed the clause intending it to have the effect 
of leaving the old Constitution in force, though it is not 
clear that he said so. Hart, of the sub-committee, was not 
present, and Loring was called into the Senate when, 
after some discussion of the clause, he understood the 
wording of the section was settled substantially in the 
original form.” No records were kept of the proceed- 


™ Article 156 of the report became article 157 of the rearrangement. 
“Loring v. Young, “Agreed Facts,” 239 Massachusetts, 5. 
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ings of the meeting, and the document containing the 
sub-committee’s draft was not reported to the conven- 
tion in its original form—but as modified became Docu- 
ment No. 2.” 

The general committee reported to the convention 
on August 12, in writing,”’ having previously sent copies 
of their report with the accompanying documents to the 
members as ordered. Accompanying the report and 
forming a part of it were three documents and a mem- 
orandum. 

Document No. 1 was a reprint of the Constitution of 
1780, with all its amendments, including those lately 
adopted and compiled for the use and convenience of the 
committee and the convention. Document No. 2 was 
the committee’s draft of the rearranged Constitution 
with reference to sections in the existing Constitution 
which the sections in the draft replaced. All new matter 
was printed in italics. A memorandum, supplementing 
Document No. 2” “shows in detail changes made by the 
proposed rearrangement in the existing Constitution and 
Amendments.” Document No. 3 showed omissions and 
transpositions as required by the order of the conven- 
tion—the omissions being printed in black face type. 
With the report, though not referred to in it, or made a 
part of it, was also submitted Document No. 4, an alter- 
native arrangement submitted to the sub-committee by 
Professor Hart, but afterwards withdrawn by him be- 
cause it was a rewriting of the Constitution, and there- 
fore not within the terms of the order appointing the 
committee. 


* Original form annotated by Loring among rearrangement docu- 
ments on file in the state library. 
7 
Journal, 859. 
™ Debates, 1V, 65, 73- 
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The report sets forth the compliance of the committee 
with terms of the order in making a rearrangement of 
the provisions of the existing Constitution and its 
amendments, and not drafting a new Constitution, and 
so making the rearrangement as not to affect their pres- 
ent construction; but it proceeds: 


. . » Where there was an obvious omission, or a manifest am- 
biguity, as there seems to have been in a few cases, or where a 
change in phraseology or punctuation was rendered necessary by 
the rearrangement . . . the committee deemed that it came 
within the scope of their duty to supply such omissions or remove 
such ambiguity or make such changes, and they have done so. 
The textual changes so made have been comparatively few. 


The report concludes as follows: 


While the report is substantially unanimous, it is proper to 
say that some differences of opinion exist in the committee. It 
should be noted, however, that in only one instance is there any 
difference of opinion as to what has been omitted as no longer 
in force. Such other differences as there are relate mainly to 
matters of arrangement.” 


In the memorandum all the instaiaces where the com- 
mittee supplicd omissions or made changes to remove 
ambiguities are fully noted and explained. Some of them 
involved substantive changes in the law, as for instance, 
a time was fixed in the rearrangement where none was 
provided in the Constitution for holding elections in 
the offices of councillors, governor, and lieutenant-gov- 
ernor. The time for taking the census was changed, and 
a provision that senators and representatives should hold 
office “until their successors were chosen and qualified” 
was stricken out. In describing the office of treasurer, 


™ Debates, iv, 65. 
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the words “and Receiver General” were stricken out be- 
cause they had no further significance. It also noted sev- 
eral changes in the initiative and referendum, most of 
them suggested by Walker, many of them necessary to 
reconcile provisions of the amendment with the bien- 
nial amendment, which was passed later. 

The closing paragraphs of the memorandum are 
quoted as showing its general character, and in partic- 
ular, the significant change made in Article 154, and the 
committee’s explanation of the new Article 156, the in- 
terpretation of which resulted in the court’s declaring 
the rearrangement not to be the Constitution of the com- 
monwealth: 


THE UNIVERSITY AT CAMBRIDGE AND ENCOURAGEMENT OF 
LITERATURE 


« 


etc.” has been omitted and the whole has 
been brought together under the above caption or heading. 

ARTICLES 152, 153 and 155 are the same as in the exist- 
ing constitution. 

ART. 154 is the same as the last part of Art. III ch. V exist- 
ing constitution beginning, “nothing herein,” except that the 
words, “general court under the provisions of the constitution 
adopted in seventeen hundred and eighty,” have been substituted 
for the words, “legislature of the late Province of the Massa- 
chusetts Bay.” It should be added that this change has been ap- 
proved by the authorities of the University. 


The contraction 


CONTINUANCE AND ENROLLMENT 


ART. 156. This is a new division and title. It adopts in part 
the language of the Act for calling and holding the convention 
(Acts of 1916 ch. 98), and is introduced to show that the pro- 
posed draft, if adopted, is to be regarded as a continuation of the 
existing constitution and amendments so far as the provisions 
thereof are in force, and that no substantive change in the pres- 
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ent meaning and construction or that which has been heretofore 
given to them is intended. 
ART. 157 is the same as Art. XI ch. VI existing constitution. 
For the Committee, 


James M. Morton, 
Acting Chairman. 


Immediately on the assembling of the convention the 
report was considered on the motion of Luce under a 
suspension of the rules. Loring moved that the re- 
arrangement of the Constitution, as shown in committee 
Document No. 2, be adopted by the convention and 
submitted to the people for ratification. Morton moved 
to amend the draft by inserting an article from the orig- 
inal Constitution™ providing that “all causes of mar- 
riage, divorce and alimony, and all appeals from the 
Judge of Probate, shall be heard and determined by the 
Governor and Council, until the Legislature shall, by 
law, make other provision.” The committee had omitted 
the article because the majority thought it obsolete.” 
Morton argued that it was still in force and necessary, 
and the amendment was adopted. The debate was re- 
sumed on Loring’s motion,” and on the inquiry of 
Charles H. Morrill the president ruled that the ques- 
tion was on the adoption of the draft as a whole, with- 
out considering it section by section. 

Thereafter Bryant taking the floor, but apparently not 
speaking to the issue, said in part, “I am greatly puzzled, 
possibly I am the only one who is puzzled about the 
meaning of Article 156,” which he then read, and con- 
tinuing said: 


™ Constitution, Part II, Ch. 111, Art. VI. 
® Debates, 1V, 75-80. 


® Debates, 1v, $2. 
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. .. I do not rise to speak in opposition in any way to the report 
of the Committee . . . but after we have adopted this, and after 
the people have voted on it, what is going to be the Constitution 
of Massachusetts? Where are we going to find it? Is it in this 
document? 


Parker of the sub-committee then took the floor: 


To answer most briefly the latter portion of the inquiry of the 
gentleman from Milton, Mr. Bryant, I should say to him that 
no one would attempt, as we conceive the significance of this 
new instrument, to construe it as the Constitution of this Com- 
monwealth without comparing the original text of the Consti- 
tution and Amendments with the rearranged text. . . . It is not 
as we conceive it a substituted Constitution, it is a rearranged 
Constitution, preserving in its phrasing all the provisions which 
are believed to be now operative. If some that are now operative 
be not found in the new text they are still existing in the cardinal 
law of the Commonwealth.” 


The colloquy was irrelevant and attracted little atten- 
tion at the time, and is not recorded in the journal. 

After some further discussion of its form, Loring’s 
motion was adopted and it was unanimously voted to 
submit the rearrangement to the people at the state 
election on November 6 in the following form: “Shall 
the rearrangement of the Constitution of the Common- 
wealth submitted by the Constitutional Convention be 
approved (Yes) (No) and ratified?” The convention 
then declined to take up any new business, and ad- 
journed sine die. 

The president in his closing address, before final ad- 
journment, said in part: 

We assembled at this session of 1919 for one distinct purpose. 
It was that we might submit to the people for their adoption a 
rearranged Constitution containing with its text all that is not at 


™ Debates, tv, $2. 
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present obsolete of our original Constitution and of the sixty-six 
amendments that have been passed since 1780. . .. This you have 
done, and in so doing you have rounded out and completed your 
work. 

One hundred thousand copies of this address were sent 
to the voters. In compliance with the order of the con- 
vention the secretary of state sent to each voter prior 
to the election a pamphlet entitled: “rext oF THE RE- 
ARRANGEMENT OF THE CONSTITUTION SUBMITTED BY 
CONSTITUTIONAL CONVENTION together with Referen- 
dum Questions,” etc., etc. The first matter appearing 
on the inside of the pamphlet, being the rearranged 
Constitution, began as follows: 


A CONSTITUTION 
or 
FORM OF GOVERNMENT 


for 


The Commonwealth of Massachusetts 


At the state election on November 4, 1919, the re- 
arrangement was approved and ratified by the people 
by a vote of 263,359 to 64,978, an unprecedented ma- 
jority of 198,381 in its favor. 


XVIII 
Tue REARRANGEMENT SET AsIDE 


Under the Constitution of the commonwealth the 
governor and council may require the opinions of the 
justices of the Supreme Judicial Court upon important 
questions of law, and upon solemn occasions. The ques- 
tion having arisen whether the “Treasurer and Receiver 
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General,” as he was entitled under the Constitution of 
1780, should sign by that title, or simply as “Treasurer,” 
as entitled by the rearrangement, at a meeting of the 
governor and council on December 31, 1919, an order 
was adopted requesting the opinion of the justices on 
the question whether “The Rearrangement of the Con- 
stitution” is the “Constitution or Form of Government 
for the Commonwealth of Massachusetts,” which ques- 
tion they answered in the negative."* Advisory opinions 
have no legal force, they are not judgments of the court, 
but merely opinions of the justices reached as individ- 
uals, without the presentation of facts or arguments by 
interested parties; nevertheless, they are of great weight 
and seldom reversed. They are provided for by the laws 
of seven states only, and Judge Shaw made an effort in 
the convention of 1853 to have the right to call for 
them eliminated from the Constitution. Their inclusion 
in the powers of the World Court was the reason for its 
rejection by the United States Senate.” 

In stating their opinion, the justices quote from the 
report of the committee to show that it was the will of 
the convention that the rearrangement should not 
change the existing Constitution or the construction 
heretofore given its provisions in any way, but they fail 
to take notice of that part of the report, already referred 
to, which sets forth the fact that the committee found 
it necessary to make substantive changes in the text to 
supply omissions or remove ambiguities,” and they fail 
to notice the memorandum setting forth in detail many 
such substantive changes. 


™ 233 Massachusetts, 603. 

” George Wharton Pepper, In the Senate (Philadelphia, 1930), 106, 
120. 

“Loring v. Young, 239 Massachusetts, 349-361. 
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They cite the fact, of which there is no record, that the 
rearrangement, as reported by the sub-committee to the 
general committee, contained an enacting clause (No. 
159) which has already been quoted, and also cite an- 
other similar clause considered by the committee, and 
they declare that if that article had been validly adopted, 
its effect would have been to create a new Constitution 
and to substitute it for the pre-existing Constitution; and 
that the conclusion is irresistible that a radical change of 
meaning was intended by the rejection of that article 
and the insertion in its place of Article 156. In a court 
of law the general rule is that only those proceedings in 
a committee which appear in its records, or are reported 
to the body appointing it, are competent evidence of its 
intention. Neither this draft nor the clauses in question 
ever came before the convention or was referred to in 
the report of the committee or the accompanying mem- 
orandum, which were the only records of the proceedings 
of the committee. It is not known how they came into the 
hands of the justices.” 

Taking up the treatment of the matter by the con- 
vention, the justices quote the colloquy between Parker 
and Bryant already set forth and proceed as follows: 

Although the records of the convention show that the other 
four members of the Sub-Committee on rearrangement were 
present and participated in the proceedings touching other mat- 
ters, none of them essayed to reply further to the question of 
Mr. Bryant or to amplify, qualify or refute the answer made by 


their colleague, Mr. Parker. 

As afterwards appeared, the facts were that Pillsbury 
was otherwise engaged and did not hear Bryant’s ques- 
tion or Parker’s answer. He never agreed with Parker’s 


™ Volume iv of the Debates had not then been published. 
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view, and never understood him to express that view 
in committee. Loring arose in his place to express a 
contrary opinion, but there was much disorder in the 
convention and he was unable to get the floor. Morton 
and Hart heard Parker, but were satisfied that the con- 
vention as a whole were in favor of adopting the re- 
arranged Constitution and of making it the Constitution 
of the commonwealth in place of, and as a substitute for, 
the Constitution of 1780; and for this, and other reasons, 
they were content to leave the matter there without any 
further discussion of Parker’s position or the scope and 
rearrangement of the Constitution. 

The justices take no notice of the debate and adoption 
of the Morton amendment, but reach the conclusion 
that 


... The fair inference from these facts concerning the rearrange- 
ment of the Constitution and of Article 157° of that rearrange- 
ment is that the convention in authorizing the appointment of the 
committee to make the rearrangement, the committee in making 
the rearrangement and the convention in finally adopting it did 
not have the remotest intention of changing in the smallest par- 
ticular the meaning, scope or effect of the then existing Consti- 
tution and its amendments. That is manifest from a mere read- 
ing of the votes and reports already quoted. 


Proceeding to the interpretation of article 157, they 
find that “the words ‘rearrangement’ and ‘rearranged’ 
do not express revision, codification or the establishment 
of something new. . . . They are inapt to describe a 
finality.” They were also of the opinion that “the ap- 
proval and ratification of the Rearrangement of the Con- 
stitution by the majority voting on the subject at the last 


* Article 156 became Article 157 by the adoption of the article in- 
serted on Morton’s motion. 
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election do not affect the question of whether it is the 
Constitution or not.” 

The opinion of the justices came as a great surprise 
to most persons—and Loring, who was then sitting in the 
Senate, brought the matter of adopting the rearrange- 
ment as the Constitution before a joint session of the 
General Court, with the unanimous approval of the 
members of the convention expressed at a reunion din- 
ner at Boston. Ex-Governors McCall and Bates, and 
Judge Morton, Pillsbury and others appeared before 
the committee of the legislature in support of the 
proposition, and it was advocated by them and ex-Gov- 
ernor Walsh, Whipple, Luce, Walker and Pillsbury 
by circular letter sent to the members of the legislature; 
nevertheless, it was rejected by a nearly unanimous vote 
at the joint session, although a preliminary canvass of 
both houses had indicated a favorable result. 

In 1921, Loring (Senator) was appointed with Essex 
S. Abbott and B. Loring Young (Representatives) a joint 
and special committee of the legislature to publish the 
general laws and print the Federal and State Constitu- 
tions in the first volume of them. The final clause of 
the rearrangement is the same as that in the old Con- 
stitution and reads as follows:* 

Art. 158. This form of government shall be enrolled on 
parchment, and deposited in the secretary’s office, and be a part 
of the laws of the land; and printed copies thereof shall be pre- 


fixed to the book containing the laws of this commonwealth, in 
all future editions of such laws. 


Loring still thought that the rearrangement of the Con- 


stitution was meant to be, and was the Constitution, and 
in compliance with said article 158, should be pub- 


* Constitution, Part II, Ch. v1, § 135, Art. XI. 
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lished in said volume, but Young thought not, and Ab- 
bott was unwilling to proceed without order of the court 
in view of the advisory opinion. Accordingly, a writ of 
mandamus to enforce the publication was brought by 
Loring against his associates, and a similar writ was 
brought against all the commissioners by a large major- 
ity of the members of the special committee and other 
important members of the convention, and Governor 
McCall, on whose recommendation, it will be remem- 
bered, the legislature passed the act calling the con- 
vention. 

The two petitions were consolidated and argued at 
the bar on April 25-26, 1921, before Rugg, C. J., Bra- 
ley, DeCourcy, Pierce, and Jenney, J. J., and afterwards 
submitted on briefs to all the justices. Morton, Pills- 
bury, Governor McCall, Loring, Garland, Leland Pow- 
ers, son of delegate Powers, and John Noble argued in 
favor of the petitions. F. W. Grinnell for the respondent 
Young, and E. H. Abbott, Jr., Assistant Attorney-Gen- 
eral for the commonwealth, argued against. E. S. Ab- 
bott, pro se, argued in favor of the petition, but did not 
submit a brief. 

The decision of the court delivered by Rugg, C. J., 
established that the rearrangement is not the Consti- 
tution of the commonwealth, DeCourcy and Crosby, 
J. J., dissenting. The opinions are long and contain much 
repetition. All three opinions recognize that the advisory 
opinion is merely the opinion of the justices reached as 
individuals, not an adjudication by the court, and there- 
fore when the question afterward comes before the 
court the ground is to be reéxamined in the light of ar- 
gument without reliance upon the earlier opinion of the 
justices and with the effort carefully to guard against in- 
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fluence flowing from its previous consideration. The 
opinion of the court then briefly reviews the history of 
the convention and part of the debate on adopting the re- 
arrangement, including Morton’s amendment, and ad- 
mits that the substantive changes disclosed by the mem- 
orandum “escaped the observation of the Justices in giv- 
ing the opinion reported in 233 Mass. 603,” and says 
that they “were not matter of discussion and were not 
discovered until after the November election of 1919.” 
It rejects oral testimony showing the actual proceedings 
in the committee on the adoption of article 156, offered 
to control the inferences of fact drawn by the justices 
from unrecorded matter, and also the proffer of evi- 
dence that Parker in answering Bryant in convention 
was not heard by the committee and did not represent 
their views. It finds that: 


There are three possible constructions. (1) That the rearrange- 
ment is itself the Constitution in complete entity. (2) That the 
rearrangement imports into its body by reference the Constitu- 
tion of 1780 and all its amendments, and that together these 
constitute the frame of government, the rearrangement to be 
followed except in those instances where it may conflict in sub- 
stance with the Constitution of 1780 and its amendments. (3) 
That the Constitution of 1780 and its amendments is still the 
fundamental law. 


The court considers the second construction an im- 
possibility. There can not be two Constitutions. It de- 
clares that the vote of the people and the rearrange- 
ment of the Constitution are to be interpreted in a sense 
most obvious to the common understanding at the time, 
and that “rearrangement” is not the equivalent of “re- 
vision.” It finds that it “cannot escape the conclusion 
that the Constitution of 1780 and its amendments is 
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the fundamental law. The reasoning and in main the 
words of the advisory opinion are adopted as the ground 
of this opinion.” 

DeCourcy, J., dissenting, lays aside the advisory 
opinion, and inferences drawn in it as to what took place 
in committee where unsupported by the records. He 
states that the question before the court is, was the in- 
strument submitted to the people and adopted by their 
vote a Constitution or merely a digest? Reviewing the 
history of the convention, he finds a consistent purpose 
to revise the Constitution in the message of the governor 
calling the convention, in the act of the legislature and 
vote of the people calling it, and in the appointment 
of the special committee by the convention, the clos- 
ing address of the president of the convention, and the 
action of the convention itself. 

He finds three things significant in the report of the 
committee and its adoption—first, “That the draft re- 
ported by the Committee on Rearrangement embodied 
constitutional changes of a substantive nature; and al- 
though this apparently was not authorized by the order 
appointing the Committee, the Convention ratified their 
act .. . as now appears, they were all called to the notice 
of the Convention in the memorandum accompanying 
the report of the Special Committee, and in Rearranged 
Form No. 2, where they appeared in italics.” Second is 
the adoption of the Morton amendment “restoring to 
the proposed draft c. 3, Art. 5 of the Constitution of 
1780, which the Committee had dropped as obsolete. 
Manifestly, this restoration was unnecessary if the Con- 
stitution of 1780 was to remain in force. The action of 
the Convention is consistent only with the view that the 

“Loring v. Young, 239 Massachusetts, 339, 375- 
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Rearrangement was meant to be the Constitution, if 
ratified.” Third, the answer by Mr. Parker to the in- 
quiry of Mr. Bryant, only the last sentence of which 
expressed his view that provisions “now operative,” 
omitted from the rearrangement “remained a part of 
the Constitution.” “This episode is not mentioned in the 
Journal of the Convention. I deem it enough to say that 
this was the individual opinion of Mr. Parker.” He then 
quotes the authority of the Supreme Court of the United 
States decisive of this principle. He concludes that “after 
all, the question whether the instrument of 1919 is the 
Constitution, must be finally determined by the intent 
of the Electorate. . . . Prior to the election a copy of the 
Rearranged Constitution had been sent from the office 
of the Secretary of State to every voter. On the outside of 
the pamphlet were the words, ‘Text of the Rearrange- 
ment of the Constitution submitted by the Constitutional 
Convention’; implying that the whole Constitution was 
there but in different form. Preceding the text was the 
title, ‘A Constitution or form of Government for the 
Commonwealth of Massachusetts.’ Then followed the 
preamble which concluded with the words, ‘We, there- 
fore, the people of Massachusetts . . . do agree upon, or- 
dain and establish the following Declaration of Rights 
and frame of government as the Constitution hereof.’ 
After that came the Declaration of Rights, and the frame 
of government, with the division into legislative, execu- 
tive and judicial branches and their powers and limita- 
tions”, etc., etc. He points out fifteen clauses where the 
instrument describes itself as “a Constitution,” eight 
where it refers to “this Constitution,” two where it re- 
fers to “this form of government,” and one where it re- 
fers to the Constitution of 1780 as not being in force. The 
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final section, article 158, contains the words, “This form 
of government shall be enrolled on parchment, and de- 
posited in the secretary’s office, and be a part of the laws 
of the land. . . . When the voter came to the polls in 
1919 to answer the question ‘Shall the Rearrangement 
of the Constitution of the Commonwealth, submitted 
by the Constitutional Convention, be approved and rati- 
fied?’ what could he have understood from all the fore- 
going except that the rearrangement was submitted to 
him as and for the Constitution of the Commonwealth? 
In other words, what could he have intended to ratify 
and adopt, if it was not to be the Constitution?” Con- 
tinuing he says, “In the opinion of the Court this appar- 
ently dominant purpose of the Legislature, the Con- 
vention and the people is rendered nugatory by the pro- 
visions of Article 157.” He finds no such intention in 
the clause, which, he believes, means that the provisions 
of the old Constitution reénacted in the new Constitu- 
tion shall continue to bear the same construction they 
theretofore bore notwithstanding any change of position 
or juxtaposition involved in rearranging them—and that 
whatever doubt may arise from the language of this 
article should be resolved so as to carry out the will of 
the people. Finally he adds that this very article 157 
expressly provides that the Constitution “shall appear 
in such rearranged form in all further publications there- 
of.” “But if the rearrangement is not the Constitution, its 
publication can serve no useful purpose.” 

Crosby, J., begins his opinion as follows: “I believe 
the decision in these cases to be an invasion of the rights 
of the voters of the Commonwealth as expressed by the 
State Election held November 4, 1919, and therefore 
wrong, I feel constrained to express my dissent.” After 
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a complete and exhaustive review of the facts in the case 


and the law by which they are to be interpreted, he con- 
cludes: 


. . . To hold that the committee in the performance of their 
duty, after many months of deliberation reported the rearrange- 
ment, and that the Convention after making certain amend- 
ments thereto adopted it, and the people ratified it by an over- 
whelming vote with no intention that it should be of any 
validity whatever, is a conclusion that I am unable to reach. 


The reaction of the public to the decision was voiced 
by an editorial in the Transcript of August 11, 1921, 
entitled “The Constitution—Back to Methuselah.” The 
article says in part: 


Going back to 1780 in our fancy we seem to be returning 
to the dark ages. Yet it is to the year 1780 that the Supreme 
Court relegates us; and this in spite of the fact that the “re- 
arrangement” of the venerable constitution, formally adopted 
by the Convention of 1919, and duly ratified by the people by a 
large vote on November 4 of the same year, probably represents 
the highest wisdom and the sincerest effort of the best minds of 
the State, and also the deliberate wish of the people... . 

It is indeed a strange situation in which the Commonwealth 
finds itself. Its present constitution, we have said, dates from 
1780. So it does nominally. But it has been amended in succes- 
sive organic enactments, almost year by year, until it is in fact 
and in effect a thing of shreds and patches. The student threads 
his way through it as through a maze. One by one its religious 
tests, its property qualifications and other restrictions have been 
swept away by amendments. By this means the old constitution 
has become, in numerous passages, a contradiction of itself. It 
was the clear will of the people, as expressed in the election of 
1919, that the new “frame of government” should take its place, 
and neither the supremacy of the will nor the purpose of the 
people is questioned in the present decision of the court. But on 
a fine and well-nigh incomprehensible question of the effect of 
the words of Article 157—-which may be regarded as the enact- 
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ing clause of the new constitution—the document is now over- 
thrown. ... 

The lay mind may instantly incline to accept Judge De 
Courcy’s opinion that the majority interpretation is irreconcilable 
with the demonstrated purpose of the people to revise the con- 
stitution, and that it unwarrantly thwarts the people’s will. But 
the verdict of the majority of the court is final. It cannot be called 
in question. The money of the people, the thought and labor and 
patience of their representatives have gone for naught. We are 
“back to Methuselah” in the matter of constitutions. 


In pursuance of the general sentiment that it was 
desirable to have the rearranged Constitution the Con- 
stitution of the commonwealth, a petition was filed in 
the next General Court to have it again submitted to the 
people with an amended enacting clause in the form 
which the court had in its opinion declared would make 
it so. 

The petition was signed by forty representative mem- 
bers of the community comprising three judges of the 
United States Court, the president of Harvard College, 
the deans of the Harvard and Boston Law Schools, both 
United States Senators, two members of Congress, 
prominent members of the Bar, the officers of the Suf- 
folk Bar Association acting officially after a hearing, 
labor leaders, and some of the more prominent mem- 
bers of the convention. 

The attorney-general being asked, gave his opinion 
to the General Court that the effect of the amendment 
was to revise the Constitution, and that this could not 
be done under the provisions for specific amendment 
provided for in the initiative and referendum. The 
petitioners, recognizing that such an interpretation of 
the law would probably be sustained by the court, de- 
cided not to press the matter further. Hence all efforts 
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to provide Massachusetts with an understandable and 
properly arranged Constitution, free from obsolete mat- 
ter, finally ended. 
CoNCLUSION 

That the convention fairly represented the general 
political sentiment of the electorate is shown by the fact 
that no measure submitted by it to the people was re- 
jected by them, and that at the time of writing (1932) 
no amendment rejected by the convention has been 
adopted by the people. 
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